US DA United States Department of Agriculture
ﬁ Office of the General Counsel

Pacific Region-San Francisco Office Telephone: 415-744-3161
630 Sansome Street, Suite 1040 E-mail: ritu.ahuja@usda.gov
San Francisco, CA 94111-2218

October 13, 2022

VIA ELECTRONIC MAIL ONLY

Holly Geneva Stout, Esq.
California Water Commission

P.O. Box 942836

Sacramento, California 94236-0001
cwc(@water.ca.gov

RE: Notice of Department of Water Resources’ Intention to Consider Adopting a Resolution of
Necessity to Condemn, DWR Parcel Nos. YBSH-148, YBSH-150

Dear Ms. Stout:

I am an attorney for the United States Department of Agriculture, and I represent the Natural
Resources Conservation Service (NRCS) in the above-referenced matter. We are in receipt of
the California Water Commission’s September 26, 2022, communication to Dean Kwasny,
notifying NRCS of the Department of Water Resources’ (DWR) intention to pursue
condemnation of the NRCS’s real property interests in Assessor Parcel Numbers 033-220-052
and -054 (Lucky Five Farm property), and 033-220-007, -008, and -009 (EIP California LLP
property). The United States of America, as record owner of perpetual conservation easements
over the aforementioned parcels and other parcels in the Yolo Bypass, previously submitted
similar comments on September 16, 2022, for the Information Hearing on this matter, and
through this letter, re-submits its objection to the DWR’s efforts to condemn a federally held
property interest.

The fee title to the properties at issue are currently held by Lucky Five Farm, a Co-Partnership,
and EIP California LLC, respectively. The United States of America, by and through the NRCS,
acquired a perpetual conservation easement over the Lucky Five Farm property in 2006 under
the Wetlands Reserve Program (WRP), Title XII of the Food Security Act of 1985, as amended
(16 U.S.C. § 3837), and through this acquisition holds the vast majority of the rights to the
property. Similarly, the United States of America, by and through the Agricultural Stabilization
and Conservation Service, a predecessor of NRCS, acquired a perpetual conservation easement
over the EIP California LLC property from Laurel G. Ranch Corporation in 1993 under the same
program, and thus holds the vast majority of the rights to that property as well. While the WRP
has since been replaced by the Agricultural Conservation Easement Program (ACEP) under the
Agricultural Act of 2014, Pub.L. 113-79, pursuant to the ACEP Interim Rule, easement lands
previously enrolled under the Wetlands Reserve Program, including the subject conservation
easements, are considered enrolled in ACEP and are subject to the same long-term stewardship
and management policies and implementation funding sources as current ACEP easement
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acquisitions. 7 CFR 1468. Under the subject WRP easements, the NRCS has restored the lands
on both properties and actively works with the private landowners to manage and maintain the
properties as wetlands and wildlife habitat.

As we previously explained in our September 16, 2022, letter, while DWR has suggested that it
intends to acquire, through condemnation or otherwise, flowage easements on the subject
properties from the underlying fee title owners, those efforts will fail because the flowage rights
that DWR seeks to acquire are owned by the United States of America under the WRP
easements, and not by the underlying fee title owners. As the granting clause in the WRP
easement deed on the Lucky Five Farm property, attached hereto as Exhibit 1, clearly
demonstrates, the Grantor granted and conveyed to the United States “all rights, title and interest
in the lands comprising the easement area ... reserving to the Landowner only those rights, title
and interest expressly enumerated in Part II. /¢ is the intention of the Landowner to convey and
relinquish any and all other property rights not so reserved” (emphasis added).

Part II of the WRP deed enumerates all the rights reserved by the Grantor under the conservation
easement, including record title, quiet enjoyment, control of access, recreational uses, and
subsurface resources. There is no reservation to the Grantor for flooding or flowage rights, or for
any application of water to the property, and in fact, the WRP deed at Part III, A, expressly
conveys those rights to the United States:

A. Prohibitions. Without otherwise limiting the rights of the United States acquired
hereunder, it is expressly understood that the rights to the following activities and uses
have been acquired by the United States and unless authorized by the United States under
Part IV, are prohibited of the Landowner on the easement area:
skskosk
6. diverting or causing or permitting the diversion of surface of underground
water into, within, or out of the easement area by any means.

Further, in Part V., A. of the WRP deed, the United States has acquired the explicit right to
undertake “any activities to restore, protect, manage, maintain, enhance, and monitor the wetland
and other natural values of the easement area,” and to “apply to or impound additional waters on
the easement area in order to maintain or improve wetland and other natural values.” Similar
provisions appear in the 1993 WRP deed on the EIP California LLC property, attached as
Exhibit 2. See, e.g., Granting Clause (“the Landowner does hereby grant and convey to ASCS
all right, title and interest in the property described in Part II, Paragraph A, including appurtenant
rights of access.... Those rights specified in Part I1I, Paragraph D are reserved to the
landowner....); Part III, D (“The Landowner shall have the right to quiet enjoyment of the
easement area and to control access by the general public consistent with the terms of this
easement and the WRP regulations”); Part III, F. Prohibitions, at Paragraphs 3 (“No alteration of
the hydrology on the easement area may be done”) and 4 (“No alteration of the wildlife habitat
or other natural land features of the easement area may be done™).

Given that on both properties the underlying fee title owners have not retained any rights to flood
the property, DWR would not be able to acquire or condemn flowage easement rights from those
landowners. All flowage rights on the properties, except those held by the Sacramento-San



Joaquin Drainage District through historic easements, are currently held by the United States of
America by and through the NRCS, and therefore DWR lacks any legal basis to condemn those
property rights.

Because it is a federal agency, NRCS’s interests in the conservation easement are not subject to
purchase or condemnation. Utah Power & Light Co. v. U.S., 243 U.S. 389, 404 (1917) (“state
laws, including those relating to the exercise of the power of eminent domain, have no bearing
upon” federal lands); see also City of Sacramento v. Sec'y of Hous. & Urban Dev. Of
Washington, D.C., 363 F. Supp. 736, 737 (E.D. Cal. 1972) (noting “the fundamental proposition
that property belonging to the United States, whether used for “governmental” or “non-
governmental” purposes, cannot be condemned without Congress’ consent”); United States v.
Navajo Nation, 556 U.S. 287, 289 (2009) (“A waiver of the Federal Government’s sovereign
immunity must be unequivocally expressed in statutory text, and will not be implied. Moreover,
a waiver of sovereign immunity will be strictly construed, in terms of its scope, in favor of the
sovereign.”). Because the United States has not waived its sovereign immunity with respect to
actions brought to condemn property held by the NRCS under the WRP or ACEP, the property
interests at issue cannot be acquired by DWR via condemnation, and any condemnation action
the State or DWR may file against the NRCS in state court would be removed to federal court,
where it would in turn likely be dismissed for lack of subject matter jurisdiction.

Rather than improperly attempting to pursue condemnation of the federally-owned interests in
the subject properties, DWR would need to work with NRCS and the underlying landowners if
its flowage easement objectives are going to be achieved. NRCS policy governing Agricultural
Conservation Easement Programs, including WRP easements, as outlined in Title 440 of its
Conservation Program Manual (CPM), Part 528 (“ACEP Manual”) does not allow for the sale of
property rights encumbered by an NRCS conservation easement for monetary value, and
therefore no option to purchase the flood flowage rights directly from the United States exists.
Instead, as holder of the flowage rights over the properties, the NRCS would need to determine
that DWR’s proposed use is compatible with the WRP deeds, and then issue a compatible use
authorization (CUA) fo the landowner under the terms of the deeds and applicable regulations.
See, e.g., Exhibit 1, Lucky Five Farm WRP deed at Part IV; see also 7 CFR 1468.38(d) (“NRCS
may, in its sole discretion, authorize the landowner to conduct compatible uses as defined in this
part on the easement or contract area. Compatible use authorizations are time-limited and may be
modified or rescinded at any time by NRCS”); ACEP Manual at 440 CPM 528.152(A)(2)). The
CUA process may be initiated by a landowner request or from NRCS-initiated discussions and
subsequent agreement with the landowner. CUAs are authorizations only, subject to routine
revisions; they do not convey interests in the property and are not recorded. All CUAs must
stipulate that NRCS retains the right to modify or cancel the authorization at any time NRCS
determines that the use does not further the protection and enhancement objectives of the
conservation easement, or if the landowner has failed to comply with the CUAs terms and
conditions.

If the proposed use could not be authorized under the terms of the WRP deeds through a CUA,
NRCS would need pursue an easement administration action to modify the existing WRP deeds
and/or subordinate its easement rights to allow the conveyance of flowage rights to DWR, once it
has determined that the statutory and regulatory requirements for modifications and/or



subordinations are met. See 16 USC § 3865d(c); 7 CFR 1468.6. Landowner participation and
consent is statutorily required for an easement administration action. See 16 USC § 3865d(c)(4)
(“Consent. The Secretary shall obtain consent from the landowner and eligible entity, if
applicable, for any subordination, exchange, modification, or termination of interest in land, or
portion of such interest, under this subsection”); see also 7 CFR 1468.6(a)(6); ACEP Manual at
440 CPM 528.170 (B)(3)(ii),

In addition to requiring landowner consent, easement administration actions must meet threshold
criteria and requirements as outlined in 16 USC § 3865d(c)(1) and (¢)(2), 7 CFR Section 1468.6,
and 440 CPM 528.170(C)(1)(i-vii) and (C)(2)(i-x1). Specifically, subordinations must increase
conservation values or have limited negative effect on conservation values, minimally affect the
easement acreage, and be in the public interest or further the practical administration of the
easement program. They must also result in no net loss of easement acres and no cost to the
Federal government. Conservation easement modifications may only be authorized if no
reasonable alternative exists and the effect on the interest in land is avoided or minimized to the
extent practicable, the modification will result in equal or increased conservation values and
equal or greater economic value to the United States, the modification is consistent with the
original intent of the easement and the purposes of the easement program, and is in the public
interest or furthers the practical administration of the program.

NRCS is currently reviewing DWR’s site specific hydrologic data to assess the compatibility of
the flowage practices with the NRCS conservation easements. In our September 16, 2022, letter
to the Commission, we conveyed NRCS’s concerns related to problematic language in the
proposed DWR flood flowage easements that was incompatible with our conservation
easements. NRCS has also identified the statutory and policy requirements for the options
available to address DWR’s request for flood flowage rights: 1) compatible use authorization or
2) an easement administration action. To date, we have not received a response from DWR to
our September 16, 2022, letter, nor any indication by DWR of their intention to work with NRCS
to pursue the legally available options for NRCS to consider DWR’s desire for flood flowage
rights on the subject properties.

We again request that DWR reinitiate discussions with NRCS and the affected fee title owners to
find a mutually agreeable and beneficial solution that addresses DWR’s need to utilize the
properties while still protecting the WRP easements and involving the underlying fee title
owners, as their participation and consent in any solution would be required under the WRP
deeds and the ACEP statute, regulation and policy. NRCS is interested in continuing to explore
all possible solutions which would meet these requirements and allow DWR to obtain the
requisite authorizations to effectuate its salmonid habitat restoration and fish passage project.



Please let Dean Kwasny, NRCS Easement Programs Specialist, know if you have any questions
related to this letter or the status of the ongoing discussions with DWR. Mr. Kwasny can be
reached at Dean.Kwasny(@usda.gov or by phone at (530) 304-2355.

Regards,

Ritu Ahuja
Attorney

cc: Dean Kwasny, NRCS

Enclosures
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U.S. DEPARTMENT OF AGRICULTURE CCC-1255
COMMODITY CREDIT CORPORATION 6-25-00
. OMB No. 0578-0013

WARRANTY EASEMENT DEED

WETLANDS RESERVE PROGRAM
AGREEMENT NO. _66-9104-5-307

THIS WARRANTY EASEMENT DEED is made by and between, Lucky Five Farm, by deed dated
January 7, 1963; and Lucky Five Farm, a Co-Partnership, by deed dated February 26, 1963; and Lucky Five Farm,
A General Partnership (hereafter referred to as the "Landowner"), Grantor(s), and the UNITED STATES OF
AMERICA, by and through the Commodity Credit Corporation(CCC) (hereafter referred to as the "United
States'"), Grantee. The Landowner and the United States are jointly referred to as the "Parties”. The acquiring
agency of the United States is the Natural Resources Conservation Service(NRCS), United States Department of
Agriculture

Witnesseth

Purposes and Intent. The purpose of this easement is to restore, protect, manage, maintain, and enhance
the functional values of wetlands and other lands, and for the conservation of natural values including fish and
wildlife and their habitat, water quality improvement, flood water retention, groundwater recharge, open space,
aesthetic values, and environmental education. It is the intent of CCC to give the Landowner the opportunity to
participate in the restoration and management activities on the easement area.

Authority. This easement deed acquisition is authorized by Title XII of the Food Security Act of 1985, as
amended (16 U.S.C. § 3837), for the Wetlands Reserve Program.

NOW THEREFORE, for and in consideration of the sum of Nine hundred forty-three thousand Dollars
($943,000.00), the Grantor(s), hereby grants and conveys with general warranty of title to the UNITED STATES
OF AMERICA and its assigns, the Grantee, forever, all rights, title and interest in the lands comprising the
easement area described in Part I and appurtenant rights of access to the easement area, but reserving to the
Landowner only those rights, title and interest expressly enumerated in Part I It is the intention of the Landowner
to convey and relinquish any and all other property rights not so reserved. This easement shall constitute a
servitude upon the land so encumbered, shall run with the land in perpetuity and shall bind the Landowner, (the
Grantor(s)), their heirs, successors, assigns, lessees, and any other person claiming under them.

SUBJECT, however, to all valid rights of record, if any.

PART L Description of the Easement Area. The lands encumbered by this easement deed, referred to hereafter as
the easement area, are described on EXHIBIT A which is appended to and made a part of this easement deed.

TOGETHER with a right of access for ingress and egress to the easement area across adjacent or other
properties of the Landowner. Sueh-a-righ : is deseribed-inE whichi
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ed. Thereis NO exhibit B.

PART II. Reservations in the Landowner on the Easement Area. Subject to the rights, title, and interest conveyed
by this easement deed to the United States, the Landowner reserves:

A. Title. Record title, along with the Landowner's right to convey, transfer, and otherwise alienate title to
these reserved rights.

B. Quiet Enjoyment. The right of quiet enjoyment of the rights reserved on the easement area.

C. Control of Access. The right to prevent trespass and control access by the general public subject to the
operation of State and Federal law.




D. Recreational Uses. The right to undeveloped recreational uses, including hunting and fishing, and
including leasing of such rights for economic gain, pursuant to applicable State and Federal regulations that may be
in effect at the time.

E. Subsurface Resources. The right to oil, gas, minerals, and geothermal resources underlying the
easement area, provided that any drilling or mining activities are to be located outside the boundaries of the
casement area unless activities within the boundaries are specified in accordance with the terms and conditions of
EXHIBIT C..

PART III. Obligations of the Landowner. The Landowner shall comply with all terms and conditions of this
easement, including the following:

A. Prohibitions. Without otherwise limiting the rights of the United States acquired hereunder, it is
expressly understood that the rights to the following activities and uses have been acquired by the United States and
unless authorized by the United States under Part IV, are prohibited of the Landowner on the easement area:

1. haying, mowing or seed harvesting for any reason;
2. altering of grassland, woodland, wildlife habitat or other natural features by burning, digging,
plowing, disking, cutting or otherwise destroying the vegetative cover;
3. dumping refuse, wastes, sewage or other debris;
4. harvesting wood products;
5. draining, dredging, channeling, filling, leveling, pumping, diking, impounding or related
activities, as well as altering or tampering with water control structures or devices;
6. diverting or causing or permitting the diversion of surface or underground water into, within or
out of the easement area by any means;
7. building or placing buildings or structures on the easement area;
8. planting or harvesting any crop; and
9. grazing or allowing livestock on the easement area.
10. disturbing or interfering with the nesting or brood-rearing activities of migratory birds.

B. Noxious plants and pests. The Landowner is responsible for noxious weed control and emergency
control of pests as required by all Federal, State and local laws. A plan to control noxious weeds and pests must be
approved in writing by CCC prior to implementation by the Landowner.

C. Fences. Except for establishment cost incurred by the United States and replacement cost not due to the
Landowner’s negligence or malfeasance, all other costs involved in maintenance of fences and similar facilities to
exclude livestock shall be the responsibility of the Landowner.

D. Taxes. The Landowner shall pay any and all real property and other taxes and assessments, if any,
which may be levied against the land.

E. Reporting. The Landowner shall report to CCC any conditions or events which may adversely affect
the wetland, wildlife, and other natural values of the easement area.

PART IV. Allowance of Compatible Uses by the Landowner.

A. General. The United States may authorize, in writing and subject to such terms and conditions CCC
may prescribe at its discretion, the use of the easement area for compatible economic uses, including, but not limited
to, managed timber harvest, periodic haying, or grazing.

B. Limitations. Compatible use authorizations will only be made if, upon a determination by CCC in the
exercise of its discretion and rights, that the proposed use is consistent with the long-term protection and
enhancement of the wetland and other natural values of the easement area. CCC shall prescribe the amount, method,
timing, intensity, and duration of the compatible use.



PART V. Rights of the United States. The rights of the United States include:

A. Management activities. The United States shall have the right to enter unto the easement area to
undertake, at its own expense or on a cost share basis with the Landowner or other entity, any activities to restore,
protect, manage, maintain, enhance, and monitor the wetland and other natural values of the easement area. The
United States, at its own cost, may apply to or impound additional waters on the easement area in order to maintain
or improve wetland and other natural values.

B. Access. The United States has a right of reasonable ingress and egress to the easement area over the
Landowner's property, whether or not the property is adjacent or appurtenant to the easement area, for the exercise
of any of the rights of the United States under this easement deed. The authorized representatives of the United
States may utilize vehicles and other reasonable modes of transportation for access purposes. To the extent
practicable, the United States shall utilize the access identified in exhibit B.. There is Nt O exhibit B.

C. Basement Management. The Secretary of Agriculture, by and through CCC may delegate all or part of
the management, monitoring or enforcement responsibilities under this easement to any entity authorized by law that
CCC determines to have the appropriate authority, expertise and resources necessary to carry out such delegated
responsibilities. State or federal agencies may utilize their general statutory authorities in the administration of any
delegated management, monitoring or enforcement responsibilities for this easement. The authority to modify or
terminate this easement (16 U.S.C. § 3837¢(b)) is reserved to CCC in accordance with applicable law.

D. Violations and Remedies - Enforcement. The Parties agree that this easement deed may be introduced
in any enforcement proceeding as the stipulation of the Parties hereto. If there is any failure of the Landowner to
comply with any of the provisions of this easement deed, the United States or other delegated authority shall have
any legal or equitable remedy provided by law and the right:

1. To enter upon the easement area to perform necessary work for prevention of or
remediation of damage to wetland or other natural values; and,

2. To assess all expenses incurred by the United States (including any legal fees or attorney fees)
against the Landowner, to be owed immediately to the United States.

PART VI. General Provisions.

A. Successors in Interest. The rights granted to the United States shall accrue to any of its agents,
successors, or assigns. All obligations of the Landowner under this easement deed shall also bind the Landowner's
heirs, successors, agents, assigns, lessees, and any other person claiming under them. All the Landowners who are
parties to this easement deed shall be jointly and severally liable for compliance with its terms.

B. Rules of Construction and Special Provisions. All rights in the easement area not reserved by the
Landowner shall be deemed acquired by the United States. Any ambiguities in this easement deed shall be
construed in favor of the United States to effect the wetland and conservation purposes for which this easement deed
is being acquired. The property rights of the United States acquired under this easement shall be unaffected by any
subsequent amendments or repeal of the Wetlands Reserve Program. If the Landowner receives the consideration
for this easement in installments, the Parties agree that the conveyance of this easement shall be totally effective
upon the payment of the first installment.

TO HAVE AND TO HOLD, this Warranty Easement Deed is granted to the United States of America and
its assigns forever. The Landowner covenants that he, she or they are vested with good title to the easement area
and will warrant and defend the same on behalf of the United States against all claims and demands. The



Landowner covenants to comply with the terms and conditions enumerated in this document for the use of the
easement area and adjacent lands for access, and to refrain from any activity not specifically allowed or that is
inconsistent with the purposes of this easement deed.

Dated this day of , 2006.
See Signature Page Attached (Seal)
Landowner(s):
(Seal)
Acknowledgment

STATE of CALIFORNIA

COUNTY of: , on this
before me, the undersigned, a Notary Public in and for said state, perso

, 2006,

known or proved to me to be the person(s) described in and
acknowledged that executed the same as

0 executed the foregoing instrument, and
¢e act and deed,

IN TESTIMONY WHEREOF, I have heteunto set my hand and Official Seal the day and year first above
written. e

~

(NOTARIAL SEAL) /f/

yd Notary Public for the State of California
e Residing at
4 My Commission Expires:

rd

e

This instrument was drafted by the Office of the General Counsel, U.S. Department of Agriculture, Woashington,
D:C. 20250-1400.

OMB DISCLOSURE STATEMENT

Public reporting burden for this collection of information is approximately (60) minutes per response, including the
time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and
completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
aspect of this collection of information, including suggestions for reducing this burden, to Department of Agriculture
Clearance Office OIRM, Room 404-W, Washington, D.C. 20250; and to the Office of Management and Budget,
Paperwork Reduction Project (OMB No. 0578-0013), Washington, D.C. 20503.
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STATE OF {}ﬁ //%/’/2/@

COUNTY OF f)/@/@ ‘
On ?éf////@& before m:}%Mﬁwn /@(%g//ﬂﬁ%’\/‘ﬁ_f&?
R f)L

(Name of Notary Public) ,é / )
/c

personally appeared @/ /;{; /? 6 J@/y {é

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose
name(g) isfare subscribed to the within instrument and acknowledged to me that he/she/ghrey executed the
same in bis/her/their authorized capacity(jes), and that by his/her/theTF signature(g) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

DENISE ANN RAYCRAFT '
Commission # 1422558

Notary Public - California Z ’
Solano County F

>~ My Comm. Expires Jun 6, 2007

(This area for notarial seal)

(notary)(07-02)



STATE OF éﬁ ff/ifﬂ/ﬂ//%

COUNTY OF 5;}/@//]0 (
oo AN OC e MM %ﬁn n Kaur.

(Name/of Notary Public)

personally appeared ‘i}f% OMﬁ 5 74 . ﬁ /7 /) ll 22 /

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the
same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

(This area for notarial seal)

(notary)(07-02) g
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Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT

[ ] INDIVIDUAL
] CORPORATE OFFICER

TITLE OR TYPE OF DOCUMENT

TITLE(S)

L] PARTNER(S) L] LmiTeD
[ ] GENERAL
[] ATTORNEY-IN-FACT NUMBER OF PAGES
(] TRUSTEE(S)
[] GUARDIAN/CONSERVATOR
[ ] OTHER:

DATE OF DOCUMENT

SIGNER IS REPRESENTING:
NAME OF PERSON(S) OR ENTITY(IES)

SIGNER(S) OTHER THAN NAMED ABOVE

©1993 NATIONAL NOTARY ASSOCIATION « 8236 Remmet Ave., P.O. Box 7184 * Canoga Park, CA 91309-7184

1



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT No. 5907

\

subscribed to the within instrument and ac-
knowledged to me that he/stiethey executed
the same in hisArerftheir authorized
capacity{ies); and that by histher/their-
signature,és’)"on the instrument the person,(é),
; Y22 Notary Public - Califomia 2 or the entity upon behalf of which the

’ Solano County v person(s) acted, executed the instrument.
_ My Comm. Expires Jun 6, 2007

i

————— e g e G N I

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT
(] INDIVIDUAL
] CORPORATE OFFICER
TITLE OR TYPE OF DOCUMENT
TITLE(S)
L] PARTNER(S) L] umitep
[ ] GENERAL

] ATTORNEY-IN-FACT NUMBER OF PAGES
[ ] TRUSTEE(S)
[] GUARDIAN/CONSERVATOR
L] oTHER:

DATE OF DOCUMENT

SIGNER IS REPRESENTING:
NAME OF PERSON(S) OR ENTITY(IES)

SIGNER(S) OTHER THAN NAMED ABOVE

\

©1993 NATIONAL NOTARY ASSOCIATION « 8236 Remmet Ave., P.O. Box 7184 » Canoga Park, CA 91309-7184

\ /N R
% State of __( /ﬁj / 7%’/ M §
‘% County of ; @ / @ . g
% On ’47!‘”/} // ’@@ before me, /7 /Z//% ﬁk /@éfé 7 e‘i’jﬂ :mjzﬂ’b §
§ personally appeared &/ MW W / / /} %/727 é ; T
. NAME(S) OF SIGNER(S) & ‘*: .
/%personally known to me - OR - [] proved to me on the basis of satisfactory evidence §
\\ to be the person(s] whose name(s} islare ‘

o



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT No. 5907

=),

§ i \
State of 8&/{}/@//&/@ §
County of /J’/ O, O ~_ ) ;o ,
On "{/ '// / — O@ before me;bflb/ %%/7 /&% £/ d/% %ﬂ ]

&
O~
)
)

personally appeared ({?{)’W }/ 5 v M 0

NAME(S) OF SIGNER(S)

Jﬂ\gersonally known to me - OR - [] proved to me on the basis of satisfactory evidence
to be the person(gy whose name(s) islare
subscribed to the within instrument and ac-
knowledged to me that he/she/they executed
the same in his/kestheir authorized
capacity(iee), and that by his/Aresiheir
signature(s) on the instrument the person(sy;
or the entity upon behalf of which the
person(g) acted, executed the instrument.

7

\IA‘“ A N\

‘\‘

{ & 7/
SIGNATURE OF NOTARY /

OPTIONAL

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT

[ ] INDIVIDUAL
] CORPORATE OFFICER

TITLE OR TYPE OF DOCUMENT

TITLE(S)

[] PARTNER(S) ] umirep
[ ] GENERAL
[] ATTORNEY-IN-FACT NUMBER OF PAGES
[ ] TRUSTEE(S)
[ ] GUARDIAN/CONSERVATOR
[] OTHER:

DATE OF DOCUMENT

SIGNER IS REPRESENTING:
NAME OF PERSON(S) OR ENTITY(IES)

SIGNER(S) OTHER THAN NAMED ABOVE

©1993 NATIONAL NOTARY ASSOCIATION » 8236 Remmet Ave., P.O. Box 7184 « Canoga Park, CA 91309-7184

\



LAUGENOUR AND MEIKLE

CIVIL ENGINEERS \
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) 2395-156

August 8, 2005
N.U.B.
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LAND DESCRIPTION
for
CALIFORNIA WATERFOWL ASSOCIATION

A PORTION OF LUCKY FIVE FARMS - NORTH AREA

ALL that real property situate in the unincorporated area of the County of Yolo, State of
California, and being a portion of the East Half of Section 4, Township 6 North, Range 3 East,
Mount Diablo Base and Meridian, also being a portion of that parcel of land described in Book
704 of Official Records, at Page 488, said County Records, being more particularly described as
follows: ‘ :

BEGINNING at a 3/4" x 24" rebar with aluminum cap stamped “ESMT COR L.S. 7906" at the
intersection of the Northerly right-of-way line of County Road 155 with the Westerly right-of-
way line of County Road 107; said point being distant from National Geodetic Survey
Designation “DIXON RESET” (PID ]S4323), the following two (2) courses and distances: (1)
North 63°37'50" Fast 17,444.78 feet to National Geodetic Survey Designation “ANDREW” (PID
AFE9864); and (2) South 58°49'46" West 59.17 feet; thence, from said POINT OF BEGINNING,
and along said Northerly right-of-way line, North 89°36'27" West 2,314.51 feet to a 3/4" x 24"
rebar with aluminum capv stamped “ESMT COR L.S. 7906"; thence, along a line parallel with
the West line of said East half, North 00°09'11" East 295.16 feet to a 3/4" x 24" rebar with
aluminum cap stamped “ESMT COR L.S. 7906"; thence, along a line parallel with said
Northerly right-of-way line, North 89°36'27" West 295.16 feet to a 3/4" x 24" rebar with
aluminum cap stamped “ESMT COR L.S. 7906" on the West line of said East half, said point
bears, North 00°09'11" East 325.16 feet from a spike at the Southwest corner of said Fast half;
thence, along said West line, North 00°09'11" '
East 4,991.77 feet to-a 3/4" x 24" rebar with
aluminum cap stamped “ESMT COR L.S. 7906"
at the Northwest corner of said East half; thence,
along the North line of said East half, South
89°56'23" East 2,612.66 feet to a 3/4" x 24" rebar
with aluminum cap stamped “ESMT COR L.S.
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' LAUGENOUR AND MEIKLE
CIVIL ENGINEERS

7906" on the Westerly right-of-way line of County Road 107, said point bears, North 89°56'23"
West 30.00 feet from a 1%4" iron rod at the Northwest corner of said East half; thence, along
said Westerly right-of-way line, South 00°11'08" West 683.03 feet to a 3/4" x 24" rebar with
aluminum cap stamped “ESMT COR L.5. 7906"; thence, leaving said Westerly right-of-way
and along a line parallel with the North line of said East half, North 89°56'23" West 86.60 feet
to a 3/4" x 24" rebar with aluminum cap stamped “ESMT COR L.S. 7906" at the toe of an
existing berm; thence, along said toe of berm, the following two (2) courses and distances: (1)
South 02°27'41" West 14.58 feet to a 3/4" x 24" rebar with aluminum cap stamped “ESMT COR
L.S. 7906"; and (2) South 87°05'52" West 118.02 feet to a 3/4" x 24" rebar with aluminum cap
stamped “ESMT COR L.S. 7906"; thence, along a line parallel with said Westerly right-of-way
line, South 00°11'08" West 258.79 feet to a 3/4" x 24" rebar with aluminum cap stamped “ESMT
COR L.S. 7906"; thence, along a line parallel with the North line of said East half, South
89°56'23" Hast 159.68 feet to a 3/4" x 24" rebar with-aluminum cap stamped “ESMT COR L.S.
7906"; thence, along a line parallel with the said Westerly right-of-way line, North 00°11'08"
East 257.05 feet to a 3/4" x 24" rebar with aluminum cap stamped “ESMT COR L.S. 7906";
thence, along a line parallel with the North line of said East half, South 89°56'23" East 45.34 feet
to a 3/4" x 24" rebar with aluminum cap stamped “ESMT COR L.S. 7906" on said Westerly
right-of-way line; thence, along said Westerly right-of-way line, South 00°11'08" East 4,596.63
feet to the POINT OF BEGINNING.

Containing 314.373 acres of land, more or less.

The basis of bearings for this description is the grid bearing between said N.G.S. Designations
“DIXON RESET” and “ANDREW?”; said Designation “DIXON RESET” having coordinates of
North (Y) 1,895,113.16 feet and East (X) 6,649,647.87 feet, said Designation “ANDREW” having
coordinates of North (Y) 1,902,861.37 feet and East (X) 6,665,277 41 feet; said grid bearing being
North 63°37'50" East as determined from National Geodetic Survey Data Sheets.

All bearings shown are grid, based upon the California Coordinate System of 1983, Zone 2. All
distances shown are ground. To obtain grid distances, multiply ground distances described

herein by the combination factor of 0.999994855.

End of description.
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2395-15
‘August 8, 2005
N.U.B.

LAND DESCRIPTION
for
CALIFORNIA WATERFOWL ASSOCIATION

A PORTION OF LUCKY FIVE FARMS - SOUTH AREA

ALL that real property situate in the unincorporated area of the County of Yolo, State of
California, and being a portion of the Northeast Quarter of Section 9, Township 6 North,
Range 3 East, Mount Diablo Base and Meridian, also being a portion of that parcel of land
described in Book 704 of Official Records, at Page 488, said County Records, being more
particularly described as follows:

BEGINNING at a 3/4" x 24" rebar with aluminum cap stamped “ESMT COR L.S. 7906" at the
intersection of the Southerly right-of-way line of County Road 155 with the East line of said
Northeast Quarter; said point being distant from National Geodetic Survey Designation
“DIXON RESET” (PID J54323), the following two (2) courses and distances: (1) North 63°37'50"
East 17,444.78 feet to National Geodetic Survey Designation “ANDREW” (PID AE9864); and
(2) South 13°04'47" West 93.25 feet; thence, from said POINT OF BEGINNING, and along salid
Fast line, South 00°43'19" West 2,628.24 feet to a 2%4" buttonhead monument with tag stamped
“1..S. 2355" at the Southeast corner of said Northeast Quarter as shown on that certain map
filed in Book 1 of Parcel Maps, at Page 46, said County Records; thence, along the South line of
said Northeast Quarter, North 89°30'07" West 2,343.91 feet to a 3/4" x 24" rebar with aluminum
cap stamped “ESMT COR L.S. 7906"; said point bears, South 89°30'07" East 295.16 feet from a
2" Iron Pipe at the Southwest corner of said
Northeast Quarter} thence, along a line parallel
with the West line of said Northeast Quarter; North
00°42'36" East 295.16 feet to a 3/4" x 24" rebar with
aluminum cap stamped “ESMT COR L.5. 7906";

thence, along a line parallel with the South line of
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said Northeast Quarter, North 89°30'07" West 295.16 feet toa 3/4" x 24" rebar with aluminum
cap stamped “ESMT COR L.S. 7906" on the West line of said Northeast Quarter; said' point
bears North 00°42'36" East 295.16 feet from a 2" Iron Pipe at the Southwest corner of said
Northeast Quarter; thence, along said West line, North 00°42'36" 2,328.22 feet to a 3/4" x 24"
rebar with aluminum cap stamped “ESMT COR L.S. 7906" on the Southerly right-of-way line
of County Road 155; said point bears South 00°42'36" West 30.00 feet from a spike at the
Northwest corner of said Northeast Quarter; thence, along said Southerly right-of-way line,

South 89°36'27" East 2,639.64 feet to the POINT OF BEGINNING.

Containing 157.099 acres of land, more or less.

The basis of bearings for this description is the grid bearing between said N.G.S. Designations
“DIXON RESET” and “ANDREW?”; said Designation “DIXON RESET” having coordinates of
North (Y) 1,895,113.16 feet and East (X) 6,649,647.87 feet, said Designation “ANDREW” having
coordinates of North (Y) 1,902,861.37 feet and East (X) 6,665,277 41 feet; said grid bearing being
North 63°37'50" East as determined from National Geodetic Survey Data Sheets.

All bearings shown are grid, based upon the California Coordinate System of 1983, Zone 2. All
distances shown are ground. To obtain grid distances, multiply ground distances described

~ herein by the combination factor of 0.999994855.

End of description. :
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Exhibit C to Warranty Easement Deed
Revised July 7, 1998

INDEMNIFICATION AND HOLD HARMLESS AGREEMENT

b
This Indemnification and Hold Harmless Agreement (“Agreement”) is made this / ! day
of A piei L 2006 by and between NATURAL RESOURCES CONSERVATION
SERVICE, United States Department of Agriculture (“NRCS”), and Lucky Five Farm, by deed
dated January 7, 1963; and Lucky Five Farm, a Co-Partnership, by deed dated February 26, 1963;
and Lucky Five Farm, A General Partnership (the“Landowners”).

1. NRCS has entered into an agreement with Landowners whereby certain real property owned by
Landowners and more particularly described in Exhibit A, which is attached hereto and made a
part hereof (“Property””) will become subject to a Wetlands Reserve Program Easement and
associated documents, all of which are herein called WRP documents.

2. Based upon a Preliminary Report from Fidelity National Title Company, dated _May 2, 2005, Order
Number 05-1000784-kr (“Preliminary Report”) the title held by Landowners to the Property appears to
be subject to an exception of certain outstanding interests in waters, minerals, oil, gas and other
hydrocarbon substances, and other gaseous materials located on, in or under the Property, (collectively
“Outstanding Mineral Interests”), which are shown in either the Preliminary Report exceptions and/or the
legal description of the property.

3. Because of the objectives of the Wetlands Reserve Program as set forth in the WRP documents, 1t
is necessary to limit the seasons during which drilling is conducted on the Property subject to the
WRP documents and to provide for the selection of sites for drilling and related activities that
will not unreasonably interfere with the WRP documents.

NOW THEREFORE, NRCS and Landowners mutually covenant and agree as follows:

4. A. No drilling or other related operations, including but not limited to exploration, will be
conducted by Landowner on the Property during the month of February, March, April , May
and June. If parties other than Landowner conduct such activities, Landowners are subject to the
indemnification and hold harmless provisions of this document.

B. At present, there are no drilling or other related operations, including but not limited to
exploration, on the subject easement area.

C. NRCS will agree to the selection of drilling sites which may be used during the months of
October, November, December and January. No NRCS approval will be required in the
months of July, August, and September. NRCS will also agree to the location of access
routes for exploration, drilling and related activities on the Property. NRCS will be reasonable in
the selection of these sites and routes taking into account the standard that such agreement will



not unreasonably interfere with the purposes of the WRP program. Any work-sites will be
restored prior to January 31 of each year.

D. Landowners, and each of them, hereby agree that they will not exercise any of their respective
mineral interest in the Property, or cooperate with the owner or any Outstanding Mineral
Interests, in any manner which would unreasonably interfere with the purpose of the WRP
documents.

E. If the exercise of any Outstanding Mineral Interests noted in the Preliminary Report
unreasonably interferes with the purposes of the WRP documents, Landowners agree to
indemnify and hold harmless NRCS for any damage to the Wetland Program Easement which are
proximately caused by the exercise of any Outstanding Mineral Interests. Landowners also agree
to take any action which has a reasonable chance of success, that might stop the exercise of any
above mentioned Outstanding Mineral Interests.

5. If any party hereto fails to perform its obligations because of strikes, fires or other casualties, acts
of God, legal acts of public authorities, or other causes not within the control of the party to
perform, and which cannot be reasonably forecast or provided against, than that party’s failure to
perform shall be excused for a period equal to such cause.

6. This Agreement may be executed in any number of counterparts, each of which shall be an
original, but all of which together shall constitute one instrument.

7. This Agreement supersedes any and all other agreements, either oral or in writing, between the
parties hereto with respect to the matters set forth herein and contains all of the covenants and
agreements between the parties regarding said matters. Each party to this Agreement
acknowledges that no representations, inducements, promises or agreements, orally or in writing,
have been made by any party or anyone acting on behalf of any party which are not embodied in
this Agreement and no other alleged agreement, statement, or promise shall be valid or binding.

8. If an action at law or in equity is necessary to enforce or interpret the terms of this Agreement, if
the United States is the prevailing party it shall be entitled to recover reasonable attorneys’ fees
and costs. If the Landowners are the prevailing party, they are entitled to recover reasonable
attorney’s fees and costs only pursuant to the Equal Access to Justice Act (28 U.S.C. 2412 and 5
U.S.C. 504.

9. If any provision of this Agreement is held by a court of competent jurisdiction to be invalid, void
or unenforceable, the remaining provisions shall nevertheless continue in full force and effect
without being impaired or invalidated in any way.

10. The covenants and agreements contained in this Agreement shall be binding upon and shall inure
to the benefit of the heirs, successors and assigns of the parties hereto.



11. No change, amendment or modification of this Agreement shall be valid unless the same be in
writing and signed by the parties hereto.

12. This Agreement shall be construed and governed pursuant to the applicable laws of the State of
California and the laws of the United States.

NATURAL RESOURCES CONSERVATION SERVICE
United States Department of Agriculture

LANDOWNERS:

See Signature Page Attached

By

NOTARIZATIONS



SIGNATURE PAGE

Lucky Five Farm
A General Partnership

&

BY:

Arléne JonesFPartner

Hall—Mé{i;Serv1ces Inc. -
BY: Qi::j Q(f““““wéggggf

““Gary S. Moo y CEO




STATE OF @%///é//b{d/

COUNTY OF /"’é f/@
On '(/fz/ff"@@ before me, g éé@ﬂ M@/ﬁfﬂ%fuﬁéaz

(Name of Notary Public)

personally appeared {i 2//’/&/; //"} < ‘\\j&/? K\j

/f’cz;//-z

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the
same in bigher/their authorized capacity(ies), and that by hi€Ther/theirsignature(s) on the instrument the
person((’%’), or the entity upon behalf of which the person(s) acted, executed the instrument.

NESS m}.hand and pfficial sez .

(Sfgnature of Notary Public) T

(This area for notarial seal)

(notary)(07-02)



STATE OF ﬂ@/ / 7‘{?(9// 4//&‘/

COUNTY OF [%& //{(O
On ylv//véé before me,%//{//é‘gé/z?n %Wé/ﬁ%

IV
4
of Nptary Public) \ /. & »

Name
personally appeared ; j 5 OMﬂﬁ /é . &/4/7 /22 / 7

,//}
¢

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(g) whose
name(@) j§/are subscribed to the within instrument and acknowledged to me that he/shefthey executed the
same in his/herftheir authorized capacity(ies), and that by his/er/thefr signature(€) on the instrument the
person(g), or the entity upon behalf of which the person(s) acted, executed the instrument.

NESS my hand and official seal.

(Signature of Notdry Public) / ’

(This area for notarial seal)

(notary)(07-02)
24



STATE OF g& //j; é/’ /é/“%’;

COUNTY OF KM / o |
on /é/' //’ (ﬁ @ before me, "

=

L1285, .

@ (Name of Ntary Public) /Q
personally appeared /,/(// § ’ /?7 o0 >/ ys) J

personally known to me (or proved to me on the basis of satisfactory evidence) to be the person(&) whose
name(s¥ is/are subscribed to the within instrument and acknowledged to me that he/shefthey executed the
same in his/her/their authorized capacity(ies), and that by his/kerftheir signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

(Sidnature of Notary Public) /

(This area for notarial seal)

(notary)(07-02)



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT No. 5907

State of CC?// / é/ LA
County of 5}/@//)

On 4’/’//@@ before me, &M%ﬁﬂ /@UCKQQZ‘ { Ve

DATE NAME, TITLE OF OFFICER - E.G£ “JANE DOE, NOTAAY PUBLIC” p d‘é
an-€s Lo 070/1-72- V4

NAME(S) OF SIGNER(S)
J%\personally known to me - OR - [] proved to me on the basis of satisfactory evidence
to be the person(sf whose name(s) is/are
subscribed to the within instrument and ac-
knowledged to me that he/sheAhey executed
the same in his/hetheidr authorized
capacity(ies), and that by his/he&kdreir
signature(s) on the instrument the person(s),
or the entity upon behalf of which the
person(s) acted, executed the instrument.
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Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent reattachment of this form.
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TITLE OR TYPE OF DOCUMENT
TITLE(S)
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DATE OF DOCUMENT

SIGNER IS REPRESENTING:
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SIGNER(S) OTHER THAN NAMED ABOVE
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT No. 5907

State of @ﬁ /; /é/ 12CE %
County of 6%(@/ 0 < - _ﬁ %
On ‘4/“///’0@ ~ before me, ZB/M%QA/’) @(/M/éfj/é// §
DATE E, TITLE OF OFFICER - E.G.,“JANE DOE, NOTARY PUBLIC” )

, JANE DOE, N

personally appeared W/? '/5// w / / /?} ar7= /0 g 8/

‘ v f NAME(S) OF SIGNER(S) § C
%personally known to me - OR - [ ] proved to me on the basis of satisfactory evidence §
to be the person(s) whose name(&) istate §
subscribed to the within instrument and ac- %
knowledged to me that he/ske#rey executed §
the same in his/hesdeir authorized §
capacity@des), and that by his/kesidheir §
signature(®) on the instrument the person¢s), §
or the entity upon behalf of which the §
person(s) acted, executed the instrument. %

official seak; ‘s , /

SIGNATURE OF NOTARY 7

OPTIONAL

Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent reattachment of this form.

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT

L] INDIVIDUAL
] CORPORATE OFFICER

TITLE OR TYPE OF DOCUMENT

TITLE(S)

L] PARTNER(S) ] umiten
[ ] GENERAL
[ ] ATTORNEY-IN-FACT NUMBER OF PAGES
[ ] TRUSTEE(S)
[ ] GUARDIAN/CONSERVATOR
L] OTHER:

DATE OF DOCUMENT

SIGNER IS REPRESENTING:
NAME OF PERSON(S) OR ENTITY(IES)

SIGNER(S) OTHER THAN NAMED ABOVE

S

©1993 NATIONAL NOTARY ASSOCIATION « 8236 Remmet Ave., P.O. Box 7184 ¢ Canoga Park, CA 91309-7184
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USDA United States Natural 430 G Street, #4164

=——Department of Resources Davis, CA 95616-4164
sl /griculture Conservation (530) 792-5684
Service FAX (530) 792-5731

CERTIFICATE OF ACCEPTANCE

This is to certify that the interest in real property conveyed by the Warranty Easement Deed
dated, Lucky Five Farm, by deed dated January 7, 1963; and Lucky
Five Farm, a Co-Partnership, by deed dated February 26, 1963; and

Lucky Five Farm, A General Partnership, to the United States of America, by
and through the Commodity Credit Corporation and the Natural Resources Conservation Service,
agencies of the U.S. Department of Agriculture is hereby accepted by the undersigned officer
pursuant to the authority of Title XII of the Food Security Act of 1985, as amended (16 U.S.C.§
3837 ) for the Wetlands Reserve Program. The grantee consents to the recordation thereof.

)
Date: & /272 /00

/

o 07

RAYMOND C. MILLER  Contract Specialist

The Natural Resources Conservation Service,
formerly the Soil Conservation Service,

is an agency of the

United States Department of Agriculture

END OF DOCUMENT



EXHIBIT 2

RECORDING REQUESTED BY
AND WHEN RECORDED MALIL TO

TONY BERNHARD
Hame COUNTY 2EC0PDER
Street X
gc;(:ze:s 035054 G30CT 28 AM 9: 37
Stai;e QFFICIAL RECORD:

YGL O CO.-CALIE, st i .
e CORD FLCUE €7 Ky Fubirst American TitleCo. 60\

Reoroguze Locally  Incluge tarm numb=’ ard late on gl reproducuions
ASCS-897 U.S. Department of Agriculture
R L3ocultural Stabazaton ane Consenvansn Semnce

Atter Recording Return to:

UsSba-Agricultural Stabilization

Conservat jon Service WETLANDS RESERVE PROGRAM
13C3 J Street, suite 300 EASEMENT
Sacramento, CA 95sl4

ORDER No. 86339

THIS EASEMENT 15 made this 22nd day of October L1933 . by and behween
__LAUREL G. RANCH CORPCRATICN, A CALIFORNIA CORPORATION

whose address 18 325 Morse Avenue, Suite 101, Saucramento , CA 95864

(Landowner), and the United States of Amenca by and through the Agricultural Stabilization and Conservation Service (ASCS), an
agency of the United States Department of Agriculture. The Landowner and ASCS are jointly referred to as the “Parties”.

-
-
-

This cotveyance is in copjunction with Wetlands Reserve Progrnm (WRP) coatract aumber 14 . . in the County
{Borough or Parish) of _Yolo Stteof _California

FOR AND IN CONSIDERATION of the above referenced WRP easement, and/or other good and valuable consideration, receipt
of which is hereby acknowledged, the Landowner docs hereby grant and convey to ASCS all nght, title and interest in the property
described in Part II, Paragraph A, including appurtenant rights of access described in Part 11, Paragraph E. Those rights specified
in Parz IIl, Paragraph D are reserved to the landowner for the duration of the easement specified in Part I, Paragraph D, of this
docuracat. By this easement, the Landowzer covenants compliance with the tenps and conditions enumerated for the use of lands
deseribed in this document, and will refrais from any activity not specifically allowed or inzonsistent with the purposes of this
easement or with the exsrcise of the nehts granted to ASCS or its representatives.

PART I - PURPOSE AND AUTHORITY

A. Purpose. The purpose of this casemest is to restore, protect and maintain the functional walues of wetlands and other eligible
. lads for wildlife habitat, water quiinty ifaprovers eat, flood water retention, groundwarer recharge, open space , aesthetic values,
acd -eavironmestal education. The dewils of how this is to be accomplished are provided in the Wetlands Reserve Plan of
Operation (WRPQ) developed for the easement area. Summary of the WRPO is attached and such summary is tucorporated

by raference as'4 part of this easemest.

Authoniv. Food Security Act ot 1985, as amended (16 U.S.C. 3801 et. s 4.\

_LII

PART Il - PROPERTY DESCRIPTION

A. Casement Area. The property encumbered by this Wetlands Reserve Program easerment is described as follows: [Provide a legal
Jewwription of the land comprising the casement arex. Append a plat (photocopy) as Exhibit A, o
All that portion of Section 3, township 6 North, Range 3 East, M.D.B.&M., described
as follows: .

Beginning at a point in said Section 3, from which point of beginniug the Northeast
corner of siaid Sectioh 3 bears the following two courses: (1) North 70 21' 24™ East 33.14
feet and (2) South 88% 40' 26" East 318.32 feet; thence from said point of beginning
South 19° 53- 36" West 5447,85 feetr; theunce Nortch 89° 56' 04" West 1373,79 teet; thence
North 00° 06' 35" East 2321.95 feet: thence North 89° 51 01 West 1460.62 feet; thence
North 0O® 03' 49" East 2676.16 fecc; thence South: 89° 00' 42' East 4679.48 feet to the
point of begiuning; centaining 361.4 acres more or less.

).y
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ia addition, the Landowner agrees to retran from ¢ngagwng in the following activities on fand owned by the Landowner:
vnsert "NONE” uniess otherwise specified by ASCS]

See Summary of Wetland Reserve Plan of Operatious for Laurel G. Ranch (348 acres)
attsched hereto as Exhibit “B"

Definitions. For purposes of this easemeat:

.

iJ

L0

ds

“Easement Area” means the land on which the approved practices are required. Tae legal description of the easzment area
1s dessnbed 1n Part II, Paragraph A, of this document and is depicted in Exhibit A. To the extent of aay conflict with
Exhibit A, the land descriptions in this documeat shall control.

"Easement Practics” meaus the wetland and easement area development restoration measures agreed to tn the attached WRPO
sumraary to accomplish the desired program ohiectives.

“Landowner” meacs the person who bas title to the easement area. *Landowner® shall also include such person™s heirs,
suscessors and 28s1gms. - ' :

. Wetlands Reserve Plan of Operation (WRPO) means that plan which prescribes implementation measures for the Wetlands

Reserve Program contract raferenced above. The WRPO is available for inspection at the County ASCS Offis2 in the county
wdentified above. :

Duration of Easement,

L.

-

This easarneat shall continue in perpetuity ualess D 2 has beea completed by ASCS.

. .t .
. -

This casement will terminats at 12:00 noos on . Upon terminatioe
of the easement, all right, title, and interest in the property conveved by this easement shall vest with the current owner of
the exsement area. ‘ :

%

*
»

O

NN
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B.

m

il

Access. The Landowner grants to the ASCS and 1ts representative, a right of access to the casement ared.  Such access shall
be for any purposes ASCS or its representative detzrmines necessary to ensure compliance with the WRPO and the easement.
Eswblishment and maintenance of such access shall be the responsibility of the Landowner and all costs resulting from access
¢stablishment and maintenance shall be bome by the Landowner. ASCS will pay the fair market value of a planted crop
destroved bezause of ASCS exercisiny its right of access to the easement area. The landor *=r is free to locate and relocate
the place of access as the landowner deems desirable, provided that such location is sufficicat to provide reasonable access to
the easement ared,

PART II1 - COVENANTS BY THE LANDOWNER

Tile. The Laundowuer covenants that the Landowner is vested with good title to the casement area and will warrant and defend
unto ASCS the same against all claims and demands including, but not limited to, claims and demands against ASCS® quiet and
peaceable use and enjoyment of the easement area and :he right of access granted herein.

- Easement Practices.
-"e

. Compliance. The Landowner shall comply with all ¢asement practices specified in the WRPO. In the event of 2 conflict
0: ambiguity between the WRPO or this casement, the provisions of this easement shall prevail.

J

Costs Incurred in Implementing the WRPO. All costs involved in the implementation of the WRPO and the right of access
vranted to ASCS and its represeatatives, or otherwise incurred with respect to the meintenance of the easement area shall,
together with all other charges associated with the easement area, including taxes, be the responsibility of the Landowner.

3. ASCS Rights to Inspect Propertv and Perform Work on the Propertv. By this easement, ASCS and its authorized
representatives have a right of access to the easement area, including but not limited to, the right to inspect the easement
area, and, if necessary, the right to perform measures necessary to maintain the easement practices specified in the attached
WRPO summary.

ASCS Rights Run with the Land and Bind the Landowmer’s Successors. The rights granted to ASCS in this easement run with .
the land and shall be supenior to the rights of all others in the easement arwa. - All obligations of the Landownér undet thie
easemert shall also bind the Landowner's heirs, successors, and assigms.

Use of the Basement Area. The Landowuer shail have the right to quiet enjoyment of the easement area and 1o control ascess
by the generai public consistent with thz terms of this easemen: and the WRP regulations. When specified in the attsched ‘
WRPO summary, such nights may also include regulated hunting and fishing, periodic timber harvesting, and hayving or grazing.

Violations. If thers is anyv failure *0 comply with :he provisioas of this easement and the WRPO; ‘o poovids access to the
casement area; to establish and suaintain the easement practice as specified in the WRPQ; or to comply with such WRPO,
ASCS, or its authonzed representative, may enter onto the propernty to perform the necessary work, seek specific performance.
or seek any other legal remedy provided by law. All expenses incurred by the United States of Amenca (including anv legal
fees or attorney fees) thereby incurred shall be assessed against the Landowner.

- . '
Prohibitions. No action shz!l be taken on the casement area by the Landowner, the landowner's representative. heirs, successors
or assigns, uniess such action 1s wn accordance with the WRPO, this easement,' and the WRP reglations. Generally, unless
specified in the sttached WRPO Summary. such prolubitions include, but are not limited to the followirg: .

i, No structures ouy be built.

2 No azncultural commodities may be planted for harvest, NS
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3. No alteration of the hydrology on the easement area may be done.

I8

No alteration of the wildlife babitat or other natural land features of the easement area may be done.

IN WITNESS WHEREOF. the Landowner hereunto sets band(s) and seal(s) on the day of vear Iirst written above,

Laurel G. Ranch Corporation.

} a C; rnia cornord
3
Grantor(s) rea‘;urer
e 1deh:

-

(Acknowledgment in accordance with State or Locai Practice)

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
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{f} State of. 1 W& ENIY #mmvst OPTIONAL SECTION immmen
N3 CAPACITY CLAIMED BY SIGNER
5’] Courty of v Though statute does not require the Notary to
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gf On—_i . ;EJ‘:"' before me, QLN F BUZ \CTRRY FUuBUC
4 A

PR

CESTRATTS -

NAME. TITLE OF OFFICER - E.G . "JANZ DOE, NOTARY PUBLIC®

= personally appeared

) E] personally known to me -

Al

i

.

7"

[

%

[}

b

s
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Y.} y OFFICIAL SEAL
I A EILEEN F. CRUZ
Ya ';o.oum BUOLC  CALIFORNIA
v{) YGLO COUNTY

YA My Comm Enpwes Sepn 12 1

THIS CERTIFICATE MUST BE ATTACHED TO

NAME(S) OF SIGNER(S) -

to be the persontsy whose namets)(iSjare—

subsciibed to the within instrument and ac-
knowledged to me tha@a!she:&hey-executed
the same in Mish; uthorized
capacity(ies), and that by hisfhewstherr-
. signature(s)-on the instrument the personts),
or the entity upon behalf of which the
person{st acted, executed the instrument.

WITNESS my hand and cHicial seal.

//A’c/« A Cpany

hll in the data balow, doing so may prove |
I_,lﬂ' m-sons tetying on the document.

INDIVIDUAL
% CORPORATE OFFICER(S)
¢'\/ If’i-ﬂ)u:"qf :'.a_
TITLES) o2
O PASTNER(S) [JUMITED = _
[} GENERAL 3_\41
{ ] ATTORNEY-IN-FACT p=d
[ TRUSTEE(S)
] GUARDIAN'CONSERVATOR T2
[ otHer: =

.‘

!

SIGNER IS REPRESENTING:

NAME OF PERSON(S) OR ENTITY(}ES)

SIGNATURE OF NOTARY
OPTIONAL secnw//.—_T
TITLE OR TYPE OF DOCUMENT W TUMAIDS RLIERVE VROSRAM  FASOLERS

THE DOCUMENT DESCRIBED AT RIGHT: Z_
— - NUMBER OF PAGES ___ & DATE OF DOCUMENT
Though the dota requesied hefe 15 ROt required by law,

1 could prevent taudukant roaltachment of this forn. SIGNER(S) OTHER THAN NAMED ABOVE

B N G S S S S S S S S S eSS S S S SE S S E S S SS S SS S S S S S S S S S S S G O N N O GEC e G
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT No. $183

;,- e e aeaS '\\.‘\'.\.'\‘1\.\'..\."\"-\"\5-.\‘-\.\\Lﬁb&.\?\"&-\‘ﬂ\'ﬂ\“\ﬁ.‘\i\'\‘.\“ﬁ“\:\\:\\:\\\:‘.‘\i\.\b\_\:\_\.‘.\\:\:\&‘\:\.\.\.\&.\.\\:\..\'-\-'\-

subscribed to the within instrument and ac- | [J ATTORNEY-IN-FACT
knowledged to me thatfie/sheahey executed | [ TRUSTEE(S)

the same in @Ihﬂ#&hﬁi& guthorizgd [ GUARDIAN/CONSERVATOR
capacity(ies), and that by (lis/hesthei—

State of ¢ Bt Tk oih smmmm GPTIONAL SECTION sme
4 oy CAPACITY CLAIMED BY SIGNER
f Countyof._ I It st dous ot s e Noan
{ , il in the data below, doing 50 may prova
tﬁ e s F ORI [TpEy Pukld alyg 10 parsons reiing on i ocumen.

il ciro b Rie Otpky URUC

?% On DATE before me. u NAME, TITLE OF OFFICEH - E'G . "JANE DOE. NOTARY PUBLIC" ' DIVIDUAL
% - AT | SIDERL K CORPO Tf OEFICEﬁLS)

personally appeared NAWE 5] OF SIGNEFIS) ) = n@ ::::ElS)

R personally knowr: to me - OR~{T-proved-to-me-on-the-basis o satistactoryevigercg | [ PARTNER(S) [] LIMITED

oy ] GENERAL
to be the parsonis) whose name(s)(is/are~

g

e T e o e e T S o T e I T B i D e T T D I D B S T o S S S S T D e "\:\."\.'.\..‘\'.\.'\'.\-

. h . OTHER:
iy signature¢at on the instrument the persomns), O
T or the entity upon behalt of which the
_ T S person¢s} acted, executed the instrument.
} \ EILEEN F. CRUZ SiGNER IS REPRESENTING:
WlTNFjSS my hand and official seal. NAME: OF PERSON(S) OR ENTITY(IES)
/Z L S "‘7 &
SIGNATURE OF gﬂ)/
OPTIONAL S V
THIS CERTIFICATE MUST BE ATTACHED TO  TITLE OR TYPE OF DOCUMENT.__WETLANDYS HTR\F> PROGRALN EASTIUENT
THE DOCUMENT DESCRIBED AT RIGHT: P
NUMBEROFPAGES ___— ____ DATE OF DOCUMENT
4 Thougt the data requested heve is not required by law,
SV 1t could prevent frauduient reattachment of this form. SIGNEL(S) OTHER THAN NAMED ABOVE

&
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EXHIBIT "A"

EXHIBIT OF EASEMENT AREA
LAUREL G. RANCH

A PORTION OF SECTION 3
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EXHIBIT "B"
Ses rave’sa for Privacy Act and Burden statemants. FEB 2 6 1%3 Form Acoroved - OMB Mg, 05400138

Agric Rual Stabdialon and Comervaton Sence

ASCS-891 U icaniuaor scicuiont ST | ees CouTIED COUNT VB SE BT TERE Novees

{N-C3-E

221 W. Court St. Suite 38
Wetlands Reserve Program Woodiand, CA 95635

CONTRACT

i£% | INSTRUCTIONS: Pasiicipant MUST complats téins 13:16:and.7:: Retum this cmpleted form 1o ihe County ASCS Office.
The owner{s) 2:gnatuie inilem 17 consbtutes agreemant Dy the ownerls) io: exceed he cropling acres on e lam less the topland acres srvolled in WRP,
5.  ackrowledge that the ret prezent value for fump sum prymens will be used ©
1. implement on such designated acreage. e approved WRPO daveloped lor such avaluae bid offers for seiacson.
acreage; . - !
2. 10 2 compleled cooy of form ASCS-297, Wedands Resarve Program Easerreal, 6. advowedge receipt of e bid speaficason shwet and WRPO.
conveying to the U.S. Governmaent an easemant on the designated acres and the o _ _
right ol access 1o such acres [or e panod zpeafied in Biock 15; The landowner{s} and ASCS, upon signaare in biock 18 by an autonized represenaiw ol

3. asure Tt Die sssement "g\;: .&re superior, except as ¢"¢’"“"‘d Sy the g ASCS, agree D comply with the lenms and condisons contained in this contract nauding
Agricuitural Suabdizaion and servaton Senice [ASCTS), © that of any other

he ASCS-897, Wetand Reserve Program Easement, and the regulatons at 7 CFR Pan

r30n or ently by having any persen o entity with rights (o the !and aecuie 2 o e . .
g;py o ':\rm‘.rAS(.':S-BQgq Subordinaion Agrearnent and Limiled Lien Waver 703 Which 38 incoporated by refersnce ind tis contract. The Govomment agroes 1 make
Easamerl payment under tus WRP contract in 1w manner as specled by the owner in block 17

4, a permanent retirement o! specilied crop acreage bam and allotmenis, condtional upon e owner complying with the terms and conditions conained in e WRPQ
ahown in dlock 16, 1o the extent thal such crop acreage bases and alloimenis and recorded easement.
o+

2. ST.A4C0O.CODE 5. CROPLAND ACRES 8. POOLND, 11. EASEMENT MANAGEMENT CCDE 14, RATE OF COST SHARES
" FOR warF /
C’é / / 9 J¢ -0 %
3. \WRP CONTRACT NQ, 8. NONCACPLAND ACRES |9. TRACT NO.OF SITE 12, DATE WRPQ SIGNED BY PARTICIPANT |15, EASEMENT PERIDD
/ '7( FOR WRP 6 7 5.- 7 } o 0"‘) 0'-- 9‘1 A. Parmanent
: 8. Nonparmanant
4, FARM NO. / T. SIGNUP NO. 10. ST.s CO,COCE OF SITE 13. TOTAL EASSMENT 31D Auouuro
o It *nenparmanent”, entar-
2220 / 06 //3 S g‘rzl’l 2 number of years:

16. CAB AND ALLOTMENT RETIR§M§NTS
A, Doyou have c'on bases, allaiments or | B. It the sum of e bases and aliorments plus the acres enrolled in WRP exceed the cropland acres ‘or the farm, then the bases

Guolas established for e farm entered andor alloTments or quotas must be permanendy retired by the amount that they exceed the cropland acres remaining after

in!.ock 47 WRP, If this conract is approved, and ropland acres are excoeded, which ¢rop base and/or allounent or quotas do you sgree
10 Sermanenty tetire? /Designate (wo cmos below by order of prioaly.)

vesP< compiate block 168. FIRST PRIQAITY rEarer nyme o orop) SECOND PRIQRITY /Enigr name of crop)

NO [ ] swio block 168. Go to block 17

17. EASCMENT PAYMENT INFORMATION AND SARTICIPANT'S CERTIFICATION
EXPLARATION OF PAYMENT TERMS - READ CAREFULLY

Lumo Sum Payments: Limited to 10% (ol kock 13) annually unsil 8t WARPO practices ara completad. -

A-mnual Pavrenis: 10 equal annual payments,

First Paymaent will be oqv..al 10 10% of the ¢yvners srwo of ihe 1o1al eazemant paymant and will be issusd within 30 days of the County Commities's aoproval ol
he convact

Remaining Paymen!s mu be paid within 30 days o! the ANNIVERSARY date of the first payment, EXCEPT the final lump sum may be pa»d within 30 days of
completon ol required WRPQ practicas,
NOTE: For NONPERMANENT easements, QNLY annual pavmonis will be made.

A. CVINETS NAME AND moaess

& / o A. OWANeRS NAME AND ADDRESS - N
"d - ’lf’ * .
i( 772,,-4,:..: el #/9/ - :

pA ‘R’ ‘”\J-v& Cre }‘J 3 &¢
SOCULSECERITY NUMBER A DY ,3:,5 0L SOCIAL SECURITY NUMBER
B. FAwEu'r'rEaus(ANWmEummummmwmymmnm

B. PAYMENT TEAMS (A Monpermanent Easement wil be paid undier annusl payment termms only)

ANNUAL PAYMENT D < LUMP SUM PAYMENT g ANNUAL PAYMENT D LUMP SUM PAYMENT D )

C. OWNER'S PERCENT  |D. TOTALEASEMENTBD  LE. OWNER'S SHARE OF C. OWNERS PERCENT  [D., TOTAL EASEMANT BID E. OWNER'S SHARE OF

SHARE AMOUNT IN ITEM 13 TOTAL PAYMENT SHARE AMOUNT IN ITEM 13 TOTA. PAYMENT

J0¢ S - s | s s
X o= ° x =

E. FIRST PAYMENT AMOUNT ' S F. FIRST PAYMENT AMOUNT $ ‘

{(10% of Owner's Share of (10% of Owner's Share of *

Total Peyment, ltem 17E) Tota! Payment. ltem 17E)

G. OWNER'S snu. as G. OVNER'S SIGNATURE DATE
S W /;,4
e z}/?L

18. APPROVAL
ASCS REPRESENTATIVE'S SIGNATURE

BaTe
apPROVED [ ] oisappRoVED [ ' 8006 2301 P [JJ].

This program or acavily will e conduciad on a NONiSEHMINony Basis wihout regard to race, color, religion, natonal origin, age, sex, Mantal statss, or disabiity,
ASCS COPY

CQNTRACT IS: (Mark onty onre)




A

CUNSERVATION PLAN romas aPeacD | o 2~

SCHEDULE OF OPERATIONS O mamts w
FY_ ¥ W]
1 KAME . COumTY 3. STATE 4, CONTRACT OR AGREEMEN, MNO. | 8. TOTAL ACRES UNDER CONTRACT
Lovedd G.Rancl OLD C A \ 343 :
Sl
SUMMARY OF :
WETLAND RESERVE PLAN OF OPERATIONS
FOR

- also be open water. Any mixture of these habitat types is

LAUREL G RANCH (348 acres)

Purpose and Function: The primary purposes of this easement are
the restoration and protection of wetlands for wildlife
(particularly migratory waterfowl and shorebirds), flood water
retention, open space and aesthetic values. The easement area
will enhance the wetland values within the Yolo Bypass, Yolo
County, California.

Summary of Restcration: Under this Wetland Reserve Plan of
Operations, about 347.9 acres of farmed wetland (FwW) will be
restored to seasonal and possibly permanent wetland. Dikes and
water control structures have recently been installecd on this
property to facilitate seasonal flooding for wetland habitat, but
still allow farming on the fields.

The existing dikes and water control structures will be
maintained to provide the means to seasonally flood these fields
for wetland habitat. Water enters the property from the north
via overland flooding within the Yolo Bypass. Overland flooding
is expected to occur more years than not. The property will
probably receive flood waters from January 1 through February 28
every other year. Fields may be flooded for longer duration
including permanent flooding. Permanently flooded areas will
provide nesting and brood habitat for resident waterfowl and
shorebirds. Refer to the map for locations of dikes and water
centrol structures.

The water control structures will enable the landowners to manage .
water including drainage when vegetation management and/or “»
structure repair is appropriate. The natural flcoding sequence =
will encourage wetland plants to grow in suitable areas. ) ?.
Supplemental water may be added to the wetlands but is not N
required. Vegetative cover in the areas saturated or ponded will
irclude a mixture of emergent wetland plants such as cattails and
hardstem bulrush-and seasonal wetland plants such as smartweed,
swamp timothy and watergrass. A portion of the flooded area may

acceptable. Vegetation will be managed such that persistent
vegetation such as cattails and bulrush dominate no more than 75

percent and no less than 25 percent of the easement area. |

Compatible Uses: The foilowing uses have been determined to be &
compatible with the purposes for which this WRP easement has been C o
established. . N

1. Hunting, fishing and trapping that is consistent witn all
State and Federal regulations, including the leasing of such
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rights to others. Construction of hunting/photography blinds and
associated walkways. Commercial harvest of catfish and crawfish
is prohibited.

2. Passive recreational activities, such as hiking, picnicking
and bird watching, to the extent that such activities do not
interfere with waterfowl and other bird nesting activities.

3.7 0il and gas leasing, exploration and extraction. Earthwork

(pad and access rqad) associated with this activity must not

affect more than 1 acre per well. No more than three wells may C’qb T

be active at one time within the easement area. Pads, access R

.- roads and associated ground disturbance must be-restored to
wetlands within 1 vear after the need for such pads, roads, etc.
has ended.

LY

R
&
4. Grazing (July 15 - August 30) and/or mowing (JSuly 15 -

August 30) for vegetation management.

Operation and Maintenance: The following items will be performed
to provide for long term wetland values.

1. The constructed dikes and water control structures will be
naintained to serve their intended purpose for the life of this
easement.

2. Natural wetland vegetation will become established on ‘the -

restored wetlands. Hewever, if ‘emergent vegetation, such as

cattails and tules extends to over 75 percent of -the easement .
area, the persistent emergent vegetation will be reduced to cover i
no less than 25 percent of the easement area, by burning,

grazing, chemical or mechanical treatment.

3. Noxious weeds will be controlled on the easement area as
required by state law by burnlng or grazing, biological, chemical
or nmechanical treatment.

4. Any chemical use on the easement area will be in accordance
with regulations and all label reguirements and restrictions.

Access: An access route will be prov1deq to US Department of
Agriculture personnel, or representative, to conduct compliance

checks on the Wetland Reserve Program easement. The landowner =
controls all other public.access. : T
. O\
Note: The final design plan will include detailed engineering, Y
operations and maintenance specifications. The design plan is an E:
official part of the Wetland Reserve Plan of Operations and the -
design plan must be approved by the Agricultural Stabilization =
and Conservation Service, Soil Conservation Service, US Fish and :5
Wildlife Service and the landowner. o
\ 2
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	        October 13, 2022 
	        October 13, 2022 
	        October 13, 2022 
	 
	VIA ELECTRONIC MAIL ONLY 
	 
	Holly Geneva Stout, Esq. 
	California Water Commission 
	P.O. Box 942836 
	Sacramento, California 94236-0001 
	 
	cwc@water.ca.gov

	 
	 
	RE: Notice of Department of Water Resources’ Intention to Consider Adopting a Resolution of Necessity to Condemn, DWR Parcel Nos. YBSH-148, YBSH-150   
	 
	Dear Ms. Stout: 
	 
	I am an attorney for the United States Department of Agriculture, and I represent the Natural Resources Conservation Service (NRCS) in the above-referenced matter.  We are in receipt of the California Water Commission’s September 26, 2022, communication to Dean Kwasny, notifying NRCS of the Department of Water Resources’ (DWR) intention to pursue condemnation of the NRCS’s real property interests in Assessor Parcel Numbers 033-220-052 and -054 (Lucky Five Farm property), and 033-220-007, -008, and -009 (EIP
	 
	The fee title to the properties at issue are currently held by Lucky Five Farm, a Co-Partnership, and EIP California LLC, respectively.  The United States of America, by and through the NRCS, acquired a perpetual conservation easement over the Lucky Five Farm property in 2006 under the Wetlands Reserve Program (WRP), Title XII of the Food Security Act of 1985, as amended (16 U.S.C. § 3837), and through this acquisition holds the vast majority of the rights to the property.  Similarly, the United States of A

	acquisitions.  7 CFR 1468.  Under the subject WRP easements, the NRCS has restored the lands on both properties and actively works with the private landowners to manage and maintain the properties as wetlands and wildlife habitat.  
	acquisitions.  7 CFR 1468.  Under the subject WRP easements, the NRCS has restored the lands on both properties and actively works with the private landowners to manage and maintain the properties as wetlands and wildlife habitat.  
	 
	As we previously explained in our September 16, 2022, letter, while DWR has suggested that it intends to acquire, through condemnation or otherwise, flowage easements on the subject properties from the underlying fee title owners, those efforts will fail because the flowage rights that DWR seeks to acquire are owned by the United States of America under the WRP easements, and not by the underlying fee title owners.  As the granting clause in the WRP easement deed on the Lucky Five Farm property, attached he
	 
	Part II of the WRP deed enumerates all the rights reserved by the Grantor under the conservation easement, including record title, quiet enjoyment, control of access, recreational uses, and subsurface resources.  There is no reservation to the Grantor for flooding or flowage rights, or for any application of water to the property, and in fact, the WRP deed at Part III, A, expressly conveys those rights to the United States: 
	 
	A. Prohibitions. Without otherwise limiting the rights of the United States acquired hereunder, it is expressly understood that the rights to the following activities and uses have been acquired by the United States and unless authorized by the United States under Part IV, are prohibited of the Landowner on the easement area: 
	A. Prohibitions. Without otherwise limiting the rights of the United States acquired hereunder, it is expressly understood that the rights to the following activities and uses have been acquired by the United States and unless authorized by the United States under Part IV, are prohibited of the Landowner on the easement area: 
	A. Prohibitions. Without otherwise limiting the rights of the United States acquired hereunder, it is expressly understood that the rights to the following activities and uses have been acquired by the United States and unless authorized by the United States under Part IV, are prohibited of the Landowner on the easement area: 


	*** 
	6. diverting or causing or permitting the diversion of surface of underground water into, within, or out of the easement area by any means. 
	 
	Further, in Part V., A. of the WRP deed, the United States has acquired the explicit right to undertake “any activities to restore, protect, manage, maintain, enhance, and monitor the wetland and other natural values of the easement area,” and to “apply to or impound additional waters on the easement area in order to maintain or improve wetland and other natural values.”  Similar provisions appear in the 1993 WRP deed on the EIP California LLC property, attached as Exhibit 2.  See, e.g., Granting Clause (“t
	 
	Given that on both properties the underlying fee title owners have not retained any rights to flood the property, DWR would not be able to acquire or condemn flowage easement rights from those landowners.  All flowage rights on the properties, except those held by the Sacramento-San 

	Joaquin Drainage District through historic easements, are currently held by the United States of America by and through the NRCS, and therefore DWR lacks any legal basis to condemn those property rights.  
	Joaquin Drainage District through historic easements, are currently held by the United States of America by and through the NRCS, and therefore DWR lacks any legal basis to condemn those property rights.  
	 
	Because it is a federal agency, NRCS’s interests in the conservation easement are not subject to purchase or condemnation.  Utah Power & Light Co. v. U.S., 243 U.S. 389, 404 (1917) (“state laws, including those relating to the exercise of the power of eminent domain, have no bearing upon” federal lands); see also City of Sacramento v. Sec'y of Hous. & Urban Dev. Of Washington, D.C., 363 F. Supp. 736, 737 (E.D. Cal. 1972) (noting “the fundamental proposition that property belonging to the United States, whet
	 
	Rather than improperly attempting to pursue condemnation of the federally-owned interests in the subject properties, DWR would need to work with NRCS and the underlying landowners if its flowage easement objectives are going to be achieved. NRCS policy governing Agricultural Conservation Easement Programs, including WRP easements, as outlined in Title 440 of its Conservation Program Manual (CPM), Part 528 (“ACEP Manual”) does not allow for the sale of property rights encumbered by an NRCS conservation easem
	 
	If the proposed use could not be authorized under the terms of the WRP deeds through a CUA, NRCS would need pursue an easement administration action to modify the existing WRP deeds and/or subordinate its easement rights to allow the conveyance of flowage rights to DWR, once it has determined that the statutory and regulatory requirements for modifications and/or 

	 
	 
	In addition to requiring landowner consent, easement administration actions must meet threshold criteria and requirements as outlined in 16 USC § 3865d(c)(1) and (c)(2), 7 CFR Section 1468.6, and 440 CPM 528.170(C)(1)(i-vii) and (C)(2)(i-xi).  Specifically, subordinations must increase conservation values or have limited negative effect on conservation values, minimally affect the easement acreage, and be in the public interest or further the practical administration of the easement program.  They must also
	 
	NRCS is currently reviewing DWR’s site specific hydrologic data to assess the compatibility of the flowage practices with the NRCS conservation easements.  In our September 16, 2022, letter to the Commission, we conveyed NRCS’s concerns related to problematic language in the proposed DWR flood flowage easements that was incompatible with our conservation easements.  NRCS has also identified the statutory and policy requirements for the options available to address DWR’s request for flood flowage rights: 1) 
	 
	We again request that DWR reinitiate discussions with NRCS and the affected fee title owners to find a mutually agreeable and beneficial solution that addresses DWR’s need to utilize the properties while still protecting the WRP easements and involving the underlying fee title owners, as their participation and consent in any solution would be required under the WRP deeds and the ACEP statute, regulation and policy.  NRCS is interested in continuing to explore all possible solutions which would meet these r
	 
	 
	 
	 
	 
	 

	Sect
	Please let Dean Kwasny, NRCS Easement Programs Specialist, know if you have any questions related to this letter or the status of the ongoing discussions with DWR.  Mr. Kwasny can be reached at  or by phone at (530) 304-2355. 
	Dean.Kwasny@usda.gov

	 
	Regards,   
	Figure
	 
	Ritu Ahuja Attorney 
	 
	cc: Dean Kwasny, NRCS 
	 
	Enclosures 






