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United States Department of the Interior

FISH AND WILDLIFE SERVICE

2800 Cottage Way, Ste 2606
Sacramento, CA 95825

In Reply Refer To:
FWS/LRS/IR0S/IR10

By Electronic Mail

Holly Geneva Stout, Esq.
California Water Commission
P.O. Box 942836
Sacramento, CA 942346-0001
cwe(@water.ca.gov

Subject: United States Fish and Wildlife Service
Submission of Comments for the October 19, 2022, Resolution of Necessity Hearing
California Water Commission

APN 042-270-017 - DWR Parcel No. YBSH-139
Thompson Trust, et al. - FWS Easement # 24C — 142 acres
Dear Ms. Stout:

As provided in the September 26, 2022, Notice of the Resolution of Necessity hearing, the United States
Fish and Wildlife Service (“FWS” or “Service’) submits these written comments for consideration by the
California Water Commission (“Commission”) and inclusion in the record of this proceeding concerning
the above-referenced easement in which the United States holds an interest.

Federal Interest in DWR Parcel No. YBSH-139

First, the Commission must understand that the conservation casement held here is an interest in lands
held by the United States. As such, absent a waiver of sovereign immunity, a federal interest in real
property cannot be condemned. United States v. Navajo Nation, 556 U.S. 287, 289 (2009). (“A waiver of
the Federal Government’s sovereign immunity must be unequivocally expressed in statutory text, and will
not be implied. Moreover, a waiver of the Government’s sovereign immunity will be strictly construed,
in terms of its scope, in favor of the sovereign.”); Minnesota v. United States, 305 U.S. 382, 386-87
(1939), superseded on other grounds by statute as stated in Morda v. Klein, 865 F.2d 782, 783 (6th Cir.
1989), Utah Power & Light Co. v. United States, 243 U.S. 389, 405 (1917). The sole extant statutory
exception to this federal preemption relating to condemning real property owned by the United States is
under the Quiet Title Act (“QTA™), 28 U.S.C. § 2410(a), and this is a limited waiver of sovereign
immunity. Id. (the United States “may be made a party” in a case “to condemn . , . real or personal
property on which the United States has or claims a mortgage or other lien.”); Block v. North Dakota, 461
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U.S. 273, 286 (1983) (“Congress intended the QTA to provide the exclusive means by which adverse
claimants could challenge the United States' title to real property.”). Moreover, this waiver as related to a
mortgage or lien is narrowly construed. See, e.g., Hussain v. Boston Old Colony Ins. Co., 311 F.3d 623,
629 (5th Cir. 2002) (Section 2410 “was specifically passed to waive the sovereign immunity of the United
States so that private parties could get the government into court when necessary to quiet title or resolve
priority of liens or mortgages™); Village of Wheeling v. Fragassi, No. 09 C 3124, 2010 WL 3087462, at
*4 (N.D. TIL. Aug,. 2, 2010) (lease not a mortgage or lien under § 2410); Ansonia Nat'l Bank v. United
States, 147 F. Supp. 864, 865 (D. Conn. 1956) (easement not a “lien” under § 2410).

Likewise, the doctrine of priot public use ensures that the United States’ interest, absent a contrary
statutory provision enacted by Congress, triumphs over a state or local government’s effort to condemn
federal lands or real property interests. The doctrine is designed to prevent courts from becoming
embroiled in competing claims by governmental entities to the same property. See United States v.
Acquisition of 0.3114 Cuerdas of Condemnation Land More or Less, Located on Calle, 753 F. Supp. 50,
54 (D.P.R. 1990) (“Without the prior use doctrine, there could be a free for all of battling entities all
equipped with eminent domain power, passing title back and forth.”). Simply stated, even ignoring that
the public interest of the United States may be supreme, our prior public interest reflected in the United
States’ ownership of the property suffices to block any condemnation by state or local governments.

Procedural Background

Our Realty Section, Refuge Staff, and the Department of Water Resources (“DWR”) participated in a
meeting concerning this Project and exchanged a few communications in February-April of 2021. TWS
heard nothing further until our Realty Section began receiving letters in late 2021, concerning easement
parcels that were included in DWR’s Baich A Resolution of Necessity hearing process. In connection
with this particular parcel, our Realty Section received an undated letter from DWR Right-of-Way Agent
Nathan Myhre, indicating that DWR intended to acquire a flowage easement on this conservation
easement parcel. In response, the FWS submitted a letter to Catherine McCalvin of DWR dated February
14, 2022, sctting forth the federal interest in the conservation casement. DWR responded to the Service’s
letter on April 6, 2022. DWR submitted written notice of the Resolution of Necessity Hearing on April
25,2022, As required within 15 days of the date of the Notice of Hearing, FWS submitted its written
request to be heard on May 9, 2022, regarding this Parcel, and submitted written comments on May 12,
2022. For unexplained reasons, this parcel was removed from the agenda for the May 18, 2022, RON
hearing. DWR provided notice of the second informational hearing for this parcel on August 23, 2022, to
which FWS responded with its notice of intent to be heard at that hearing on September 13, 2022. The
Service provided oral comments at the September 21, 2022, informational hearing. On September 26,
2022, DWR issued notice of the Resolution of Necessity hearing for this parcel, to which the Service has
submitted a notice of intent to be heard. In addition, the Service submitted an additional comment letter
on July 7, 2022. We request that all Service submittals outlined here be included in the record of this
proceeding.

Upper Swanston Ranch, Inc. Easement

Enclosed herein as Exhibit A is the Easement by which Upper Swanston Ranch, Inc,, Swanston
Properties, and G. Erling Linggi, Trustee of the Marilyn J. Linggi Testamentary Trust, granted to the
United States by Grant of Easement recorded on April 16, 1999, a perpetual conservation easement over a
total of 2,494.67 acres under authority of the Migratory Bird Conservation Act of February 18, 1929 (16
U.S.C. 715, et seq. as amended), which authorizes the Secretary of the Interior to acquire certain lands or
interests therein for waterfowl habitat. The purpose of this easement is to maintain habitat for waterfowl.
The United States expended four million dollars ($4,000,000.00) for the easement, which is 2 component
part of the National Wildlife Refuge System and subject to pertinent National Wildlife Refuge system
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laws and regulations. The parcel now in ownership to the Thompson Trust, et al. is a portion of this
larger Upper Swanston Ranch easement, consisting of 142 acres.

Notably, the easement in Paragraph 6 specifically provides that the Grantor “shall not grant any additional
casements, rights-of-way, or other interests in the Easement Lands, other than a fee or leasehold interest,
or grant or otherwise transfer to any other person or entity or to other lands or otherwise abandon or
relinquish any Fasement Waters without the prior written authorization of Grantee given through the U.S.
Fish and Wildlife Service. Such authorization will be given unless the Secretary or his designated
representative determines that the proposed interest or transfer will interfere with the use of the Easement
Lands as waterfow] habitat suitable for migratory birds or interfere with the availability of Easement
Waters for the Easement Lands.” Paragraph 3 of the Easement prohibits the Grantor from altering the
existing topography, or from otherwise altering or using or permitting the use by third parties of the
Easement Lands for any purpose without the prior written authorization of the Service. Such
authorization will only be given if the Secretary of the Interior or her designated representative
determines that the proposed activity will not change the character of the Easement Lands or adversely
affect the use of the Easement Lands as waterfow! habitat suitable for migratory birds.

Similarly, 50 CFR 25.44 requires permits for use of easement areas administered by us where proposed
activities may affect the property interest acquired by the United States. This includes instances where

the third applicant is a governmental entity which has acquired a partial interest in the servient estate by
subsequent condemnation. Regulations regarding rights-of-way in easement areas are found in 50 CFR
part 29.21.

As required by the National Wildlife Refuge System Improvement Act of 1997, before authorizing a use
that affects our easement interest, the Service must first make a compatibility determination (16 U.S. C.
§ 668dd(d)(3)A)(i)). A compatibility determination is a written determination signed and dated by the
Refuge Manager and Regional Chief, signifying that a proposed or existing use of a national wildlife
refuge is a compatible use ot is not a compatible use. Compatible use means a proposed or existing
wildlife-dependent recreational use or any other use of a national wildlife refuge that, based on sound
professional judgment, will not materially interfere with or detract from the fulfiliment of the National
Wildlife Refuge System mission or the purpose(s) of the national wildlife refuge (50 CFR 25.12(a)). In
making the determination, the Refuge Manager must consider not only the direct impacts of a use but also
the indirect impacts associated with the use and the cumulative impacts of the use when conducted in
conjunction with other existing or planned uses of the refuge, and uses of adjacent lands or waters that
may exacerbate the effects of a refuge use (603 FW 2.11B(3)). This federal compatibility determination
is markedly different from the representations DWR has made that operation of the proposed Project 8
compatible with the existing conservation easements,

As stated in the USFWS easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service. In order io facilitate this Project, we are reviewing
hydrologic data provided by DWR, engaging with the landowner, and will work with DWR and the
landowner to resolve identified issues. Upon receipt of an application, the Service will then engage in a
compatibility determination for the Project, as required under federal refuge law and regulation. Note that
the Service cannot make a compatibility determination on future permitted construction and operation of
the fish passage and floodplain restoration projects amounting to a change in the Project not analyzed
previously. Should they arise, any future changes to the Project would require additional environmental
analyses. Such future projects would also require a federal compatibility determination, but this cannot
occur until these projects have been sufficiently analyzed in future environmental analyses, which would
allow us to ensure proposed future modifications do not impact our interest in the property.




Existing Purpose of USFWS Easement on Thompson Trust, et al. Parcel

The USFWS Easement was purchased to protect wetlands and easement waters in perpetuity for
waterfow] and other migratory birds, Wetlands on this property are considered managed freshwater
wetlands and consist of a complex of shallow wetland impoundments contained by levees that are
delivered water through managed irrigation infrastructure. Landowners actively manage the water levels
of these wetlands using water control structures to promote beneficial wetland vegetation and provide
foraging habitat for wintering and migrating waterfowl. Although water depth varies with wetland
topography, landowners typically mange for an average depth of 8-10 inches that provides optimal
foraging habitat for most waterfowl and a great diversity of migratory waterbirds.

DWR’s Proposed Flowage Easement

Under DWR’s proposed flowage easement, the landowner would grant a perpetual right-of-way and
easement in the real property, for the purposes of seasonal floodplain fisheries rearing habitat and fish
passage in the Yolo Bypass. In addition, the proposed flowage easement would provide the Grantee
(DWR) the right for the flowage of water over and upon the Property as may be required for the present
and future permitted construction and operation of fish passage and floodplain restoration projects. Itis
not clear if the easement would allow alteration to riparian habitat. The proposed flowage easement
would also include the right to flow water and materials and by said flow erode; or place or deposit carth,
debris, sediment, or other material.

Anticipated Project Impacts from DWR data

According to DWR analysis, the Big Notch Project would flood the Thompson Trust, et al. Parcel 042-
270-017 an average of 9.4 additional days above 6” within the November 1 through February 28 hunt
period. The number of additional days the parcel would flood above 6” during the huat period would
range from 2 to 44 days. These days represent flood levels that could potentially impact waterfowl use
and hunting quality. The parcel would flood an average of 9.4 additional days above 12" during the hunt
period, with a range from 0 to 39 additional days flooded above 12”. These days represent flood levels
that could potentially impact landowner access in addition to waterfowl use and hunting quality. The
parcel would flood an average of 8.9 additional days above [8” during the hunt period, with a range from
0 to 25 additional days flooded above 18”. These days represent flood levels that could potentially impact
wetland infrastructure (levees, water control structures) in addition to-access, waterfowl use and hunting

- quality.

Standard for Resolution of Necessity

The lands covered by this United States casement are already appropriated for a public use. As such, the
Commission must follow certain procedures to make determinations as to whether the proposed new use
is either compatible with or more necessary than the existing use.

CCP 1240.510 requires that the propesed use will not unreasonably interfere with or impair the
continuance of the public use as it then exists or may reasonably be expected to exist in the future. As
noted, this easement was acquired for the purpose of waterfowl habitat suitable for migratory birds.

Under CCP 1240.610, the Commission would need to find that use for which the property is sought to be
taken is a more necessary public use than the use for which the property is appropriated.



Increased flooding over 6 in depth on these wetlands would likely have a negative impact on migratory
bird foraging habitat, potentially impacting waterfowl use and ultimately hunting quality. Increased
flooding over 12” would further decrease migratory bird foraging habitat and would also impact
landowner access by potentially flooding roads/ levees/hunting blinds and making it unsafe for hunters to
wade the wetlands. Finally, increased flooding over 18” would not only impact migratory bird habitat
and landowner access, but significantly overtop roads, levees and water control structures potentially
causing costly damage to wetland infrastructure. The FWS purchased a conservation easement on this
property with the understanding that landowners would continue to optimally manage their lands for
migratory birds as long as they had the incentive to hunt and enjoy passive recreation on their properties.
Increased flooding has the potential to decrease hunting quality, decrease landowner access, and increase
infrastructure maintenance costs, all of which could be impediments to future management of the property
as migratory bird habitat.

The April 6, 2022, letter from DWR states without explanation that operation of the Project is compatible
with the existing conservation easeménts and will not unreasonably interfere with or impair the
continuance of the Service’s public use as it exists or may reasonably be expected to exist in the future.
Citing to the Easement for the ‘Upper Swanton[sic]’ property, the DWR letter further indicates the
Service’s conservation easements specify that the “properties are subject to a nonexclusive right to flood
the properties between October 15 and March 1, as an existing use.[footnote omitted]. Therefore, DWR
does not anticipate the need to modify the existing Service conservation easements.”

The 1999 Upper Swanston Ranch easement provides in Paragraph S that “[hlowever, in any year that
Grantors do not flood the Easement Lands in the customary manner to their historical hunting season
level, Grantee shall have, at its sole discretion, the nonexclusive right and option, but not the obligation,
to flood the Fasement Lands from October 15® through March first of the following year.” However,
flooding by the United States in the “customary manner to their hunting season level” would be for the
purpose of maintaining habitat for waterfowl, which is not the same as the prospective flooding under the
proposed project to the levels shown in modeling, which in certain cases exceed the historic levels that
were contemplated in the Upper Swanston Ranch easement. :

Conclusion

The Fish and Wildlife Service has been in contact with the landowner for this property. We have initiated
discussions to determine if reasonable measures can be implemented to ensure landowners have access to
the property and to identify other reasonable improvements, such as modifications of levees and water
control structures, to ensure these properties can continue to be managed and used as private wetlands.

As stated in the USFWS Easement, the landowner cannot grant an additional easement without the prior
written authorization of the Fish and Wildlife Service, which, in determining whether to grant such
authorization, will be looking at whether the proposed interest interferes with the use of the Easement
lands as waterfowl habitat suitable for migratory birds. To that end, we request DWR continue to work
with FWS and the landowners to implement reasonable measures to help ensure this propetty continues to
provide the migratory bird benefits for which it was acquired, regardless of a Resolution of Necessity




determination for the property. As DWR moves forward, it needs to take appropriate steps to ensure that
the Project will not unreasonably interfere with or impair the vital public use to provide suitable habitat
for migratory waterfowl, We look forward to cooperating with DWR and the landowners on the Project,
while ensuring the US easement parcel continues to provide benefits for migratory waterfowl.

Sincerely,

CURTIS oy,

MCCASL AND.E;E_E:O 20221006 15:58:32
Curtis McCasland
Assistant Regional Director, Refuges Program
United States Fish and Wildlife Service
California Great Basin Region
2800 Cottage Way, Suite W-2606
Sacramento, CA 95825

Enclosure

cc: Catherine McCalvin, DWR
Elizabeth Vasquez, DWR
Rachel Taylor, DWR
Mario Manzo, BOR




EXHIBIT A




YOLO Ruacordor's Oftice
Tony Rarpbard, County Recorder

ARCORDING KMQUEBATED DY AND WIEEH RETORDER oG - D001 152500

MATL fO¢ .. Piah snd Willdllfs EBwcvica Acet  104-Placoer Fitle

Sxovamante Roalby rield offize {attnikb) Friday, APR 10, 14959 03:25:00

1133 Habkt Avenye, guite 178 Tt Pt H2.0n Hbp=000n 153474
Jaoramsnto, Culifornias SEOIB VAB/RGA 10

UHITED BTATES DEPANTHENT OF THE INTERION
U, 8. FIah AND WILDLIPE BXRVIGE

UNART OT BAGRNRNT

GIANT OF BASKHENT, madg botwesn Upper Swsnabon Ransh, Inn. &
talifoenta corpopatlun, Ewsnacon Propsrtlen; & Gunayal Partnarehip, and &.
wriing Linggl, Trustes of the Havilyn J. Linggl Testamentacy Trusbt, thele
stpueaasra and saglynk, herslusfier vefercwd to af Geentux, and the VHITHD
STAYED OF MMERIUA snd Loe aselpne, hepelnaftar rofurssd ba & Granboas,

HIENEAE the Higeatory Bled Sanservatlon Aot of Febvuscy 10, 1924,
116 U.B.¢, 715 of wag), 28 mmendiud, and since Auguat i, 1980, aukhorisss the
Juarabagy of she Inteelor ko anqulye certain lands op lnkesawts thorwin fog
waheciowl habliak)

MHD ALEO WIRNEZAH, the waasmant Lnteresst cighte ko the fallowing
tungelbad Lands ace being anquiesd fag adminkstration by the Iworskscy of the
Intaslor (Duworatacyl thacugh bhe Unltad Buates Phoh snd WLAdLLife Serviose, and
the ume, oopupabion and cpopatlon of khe vesspvatlons wakalned heveln shall bs
subovdinate b9 and gubjaok to suoh eeigce mnd pepulations ow may be preworibed
by thua Negrscavy yoverning the use, pogupstion, protestlsn snd sumintstrstion
of unkts of the Haclopal WLldiife Mefuge Sywten undar and in complianos with
provlaienn of fAscolon § of tho Mlgratory Dird Conwsevablon Aok of Febevagy 18,
1929 {4% oent, 1213), au smandod by ddgtlon 301 of the felugw Revanee Ahaelng
Aot o€ Juna 19, 1935, (49 Stak. 38)).

NOW ZHERMPORE, For and in sondidacabiion pE YOUR HILLIOH RHB 00300
DOLLARS (§4,000,000.00), the Oeantor haveby geant to the UNITED aTATIE OF
AHENTICA; Granbuo, & perpatusl contervablon ekeamsnt for the malntsaanae snd
uee ¢f tha land And wabwrs described below theesinaloer caferced b sd “HEes-
melik Lapde® and YEagoment Habeps) fopf the menagoment of nigratopy bieds on
Ehe torme and gondléions stabed hevein. There Le inoluded in this geant of
Eamamant & plght of aooass by deplgnacad pepeedentablvan of bie UG, Piah snd
wiidLifn Borvige over any amd a1l Xpsament Lande asd thoge lands dawoylbod ag
axaluded from the Xasamant Landa dappeibed halow, &¢ ressonably necassary for
tha Limltsd purposan of wntarlng the Jaswment Lands to verily compllande By
the Grantor with the teems and condltions of this sasemont snd sxercislng
araptoe’s rlghts under thie Qesat of Easemant, Bald lande contein 1,494.87

florth Gonteal Yalley [248) Paga ! of [0

011525 APRi6R @




acren, more ae lwss, Bll balng loasiad in Yolo County, btats of Qullfovnia,
and morn partisulacly deaoeibad an 2ollows

Temsh (99¢)
R 21 Hoskhe Bnne Ther. L33 Nedbe  RaBaJlalibey

Sectlon 14 Al that portlon o the Soutly ane-holf of the Southeast epu-quarter lying
sauthwestedly of a thio drawn parallyl fo snd 15¢ Reol moantned ol o vight
angte northeasterfy from the centeriing of the Otd Tulo Canal of
Realamation Isirice mumbspe 785,

Soctfon 23 All st portfon of the Fast ansJulf lylng southwestorly of a ling deawn
parsliel to aind 150 feot massured at o right anglo northeseterly ffom the
cantetine of the O1d Tula Canal of Reolamation Distrot sumber 783;

Semtlon 24 Al fiint pordion o the Waat ena-haiftying southwastesly of s line drawn
paenilel to nnd 156 foat mussured ot 4 right angle nostheastesdy from tha
caroding of the O Tute Cannl &7 Raclemation Distrist number 783;

Seotion 25 All that portlon af the West ono-hall, Bwamp Land Survay No, 302 and
Swamp Land Survey No. 1014; lylng soutiwentorly of & lina dravwn parlie]
16 and 150 feet mensured ot & ght angle northeasterly from the cantoriing
of'ihe Old Tuls Canal of Reclontion Bistent numbor 785, nocthedy of the
northern right of way fine of the Sacramento Bypass; and lving
southwesterdy of the conterling of thy "Tole Canal, southerly of the northern
right ol way lin ol'the Snersmente Bypess;

Soctlon 26 All ofthe Haet anestindl; dnd the South 200 acren of the Weat one-half)

Soction 34 All of the Southenst ong-nuarter;

Seotlon 33 Al that portlon of Seation 33 Tylng nertherly of the narhen right of way
lne of the Soutlem Pacilic Relirosd Right of Way,

Sectlan 36 Ali tlhat portlon of the West ona-iaif of the Wes! onelislf; the Baat one-
half of the Southweat onewquarier std West one<hnif of the Southeamt onde
quariar lylng northarly of the noxthern rigit of way llne of the Soulkiem
Vaclile Rallrond Right of Way,

Contalne 235393 acras more of fem,

Tamat 20C-1)
Tovenshln § Novb. Bnnge) Enst st Rinblo Meddiug

Sectlon3  That portlon of Lete 4, 5, 12, nrl 13, na shown on the plst of "Bucalyptus
Crrova,” filed in Boak 3 of Maps angd Burveys ut page 93 In the Ofipe of
the County Recards of the County of Yolo, lying northoe:ly of s stdp of
fand 200 Feet b witils adlolnlng iho oviginal Raifroad Right of Wiy, ae
doasribed In deeds to Southorn Fecilo Compeny, recerded June 19, 1911,
In Rovk 746 of Daads st Paga 484, and lying east of' the wost 2842 foet of
Lot 4, 5, 12omd 13,

Conlnining 19.70 agres mere or Jem,

Horth Contral Valley (2403 . Page 1 o 10

011625 MpRIGRE~




Traet (300-2);

Towrahlp. 8 Moritu Bange F Best, Mouat Diaklo Mediian:

Secton 3 All ofl.ota 1, 2,3, 6,7, 9,9, 10, 11, 14, 15, and 16, ns shown on the plat
of “Ducalyptus Qrove," fled In Boel 3 of Mapa and Survays at page B3 in
the Oflive of the Cnunt;' Racards of the County of Yols, lying northerly of
 htelp of faned 200 feat in widih adjolniug the erlginel Ruflioad Wight of
Way, an deseribad in deeds 1o Southam Paclile Comprny, recorded June

19, 1911, In Book 76 of Deedd ot Pago 494,
Contnining 121,02 agres more or leas,

Tha shove deacribed threa trncts of Innd, contalnfng In the mgaregnie of 2494.67 neree, Je
delinonted on a map teacing destgnated Upper Swonatan Ranch, Inc., ot of, Trasts (29C,C-1,C-2)
conslating of ono page, bearing the date of February 2, 1999, of record In the fles of the
Depactmant nf the Intarior. A print fram that atap {s attscled hersto,

s Thave s wxceptad ond cauarved from Shis drank of Rawemant all
minerald, ineluding gas; oil, skd sther hydrooazbon mubakanoss, underlylng the
Eaoemont Landw, And bhis grani of Zasemdnt 1w subjwat to all suisting mase=
renty and rightfesf~wny of racord hwid by ¢hird perties, and w0 all ouvetend-
ing mineral eighba, Lncluding el oll and gam lewean of racoed, held by thirg
parties, taoluding but ot Almlted toy

ts} lmaze for oll and gas to The Supevior OL) Compeny for tarms af loges
reoorded April 3%, IB6G [n Qoo 236 Offlaial Maoords, page 172; {b] okl
and gaw isses to Ivan J. Vajvady gaoorded Hovambse 3, J967 in ook 868
ufgiglal fwcovds, page 613; (0] oll and gas Lasas to Capltol ol
Corpocation resopdad Februavy 5, 134#%, ook 17850 Offickal Recoeds, page
618 {d} oll, gae and minueal lesse optlon ayesamgnt betwean Upper
Avinakon Nanoh, Avenaton Tanch, and ©.Erling BLinggl, ¥rustap and Nanta
Sarhava Rusoursoss oaovrded Hepdh %, 1996, Inwbeument Ho. Q08928 (o}
oll, qae atd minmeal leaws cooorded Hovamber 0, 3908 aw Tnsbrument Ho.
2740% and {f) okl, gaw and mineval leaza to dlaweon $aglovabicn Company
radordad Juaukey 8§, 1999 e Tnsteummns Hn. 90443,

% Tha feesmunt Hxcavs sonslet of {3) any vipavdan vakes righes
appupkaniant to tho Kadamant Lands, [LL} any appropristive watwp right® to the
artont biops elghta aee appuybanant %o the Tasement Lande, {LLE} any wabers,
thy vlghts to whiak xrs asoudsd pndex conteast babwasn khe dpantor tpd any
Lerigation or water dlstelot, to the axtent suol wabaes aze customaridy
applisd to the Ravament Lands; and (Lv) any watwee fede welbls Shat are In
sriatanee o mey by oonebrvotaed (o the futurs on the Sazssent Lands ov on
thoan landy desarlbed ap swoepted from the Eesament Landy in the legai
degaelption and that arm capable of baing used by khe Seantor to miloteln the
Eagamant Landd in & €inoded condlélon, The Enasmant Wakaes sce limlbed to Ghe
smaunt of Greapborts Water cexdopsbly eeguired to malnbals the ¥auament Leénds
in a £lcoded condltlion to the plavstlon not to sxowed the histoeizal fall and
winker meascnsl laval, Any auzvey undeckaken in gornectlon with the
datarminstion of flood sbavation levale snd mensuremwint lcoatlons shail bs st
the aption and supenas of Lhe Unlted 2tatso,

Horth Contesl ¥Yalisy {240} Page 3 of 10

011529 a?m%




3.  {a} dpeantoes anall pob, sxoapt wa provided In pavagesaphs 3ib) and 4
neiow, {1} alter the onloting topography of or oultivane agrluultucal asvope oo
the Emmgment Landa, {LL) atherwlue altur o uaw pr pemit the uee by third
pactlng of the fasemont Lande for any purposs, lnolyding bhae sxploration ov
dovelopment of any rvoeyved minseals, ov (LiLl) place any strugburme on tho
Bnsmy 4t Landd other than hunbing hiinde without the prloz weltien
sythorixabion of Grantga glven through the Plali and #itdiirs Serevios,  Auch
autharieabhon will anly b given Lf the Buopstaey or hle deslgiated
repradmnkaclve determines that the propused aciiviby wlil apt ohangs the
chataotar af the Bawtpont Lands op advevssly affmgt the ute 0f Ghw Rasement
Lands a9 warepfoul hablost aulvabla for migratory birde,

{h) Orantocw syd Grsntes agrap that the awploration, davejopment, and
production of rovepved all and gan dapositn by Seantiers or authozlend thled
parbiew ahall be vonsidarad nompatible with selntanance and uee of thu Fage-
mint Landy ang Hatwwd fov tha managemant of ndgeatory blede snd sbell bo
authorized by the Fhsh and Wildllie gorvies provided Chaw Ozantor shall notliy
Qxunter 1 wwrislng, of any propossd exploretlon activity planned by tha owners
of the minscal righta: ursatas ano Granter both desivs Shat any suploration,
davslopment and producklon opirations do not inkavZasvs with Gvanterio huntlng
aluy apeyetiona ond Grantoo's Easemant tande zlghbs, and therafors ko the
wxbant poudible, Grankor and Grantaw agrsw thet (L) all sxplapavlon and
davalopment opseatlond and, 1o pRitlculax, ell deiiling and workover xoklvi-
blan, awn sondudted after Jupo lat Apd prioz bo Hwpbemier ist of asoh year and
[iL} Grantee, through the Tigh and Wlldiife Owpvios whs)l hava tha yight to
approve, ay l2 papmible, thu Locatlons snd methoda of 4ll peoposed
axplodatlon, davalopment and produstlon opeyatlony to inswee such opecations
e pavrlad out In 2 mannwr that Ly sonpatibla with protaction of Upantwn’s
wagem¥nt Lotersut.  Approval by the Flsh and $ildlLfs Swavies shall pot be
unreaponably withhmld,

4. %ha provislons of Paragrsph 3 hexacf nhell neb peshlbli hunklng er
apavatlon of a huntisg alub on the Eadement Lande i wuch uas shall be deamad
ko be oonelatent with salntwpinos of the Eaxgmint Landa ev watarfowl habltst
mo leng xa such seo la Ln dovoedance with all appilosbia whats and fedoral
lawd and pagelatlons ragulating huntdng on privately owned Laade. T thia
sonrugkbon. Urantors may take such aotlons an they may desm appropeiste to
Lmprove the Fauspent Lands ap wabsefowl hableat and oo favilitgte the opera-
tlon af any huating elub en the Taeement Landw, Lnoluding bullding ar celogab-
ing bllnde, exosvatlog channale to blinde, lvelgating vegadeblon, feviilizlng,
planting native Lrewd snd watlend vegstavion, peovided that such tvoem apd
viqatablion ase lnoluded on the Phali and #ilolife gewvies List of Approved
Hetland Vegekatlon dasgribded in ®ekibit § attached %0 and Lnoorporkbed heealn
hy cafersticn, ssmovlng teees and vogebatlon to the extant thay enuroach on the
opEn Bavah wed bnteefeve with tho uoe of cus Bagsmont Lande am watscfowl
hableak; and eamoving brush o the wxtent 1% snocoaches on dikes apd txpades
saoeis thezato for hunting and malntunance purpoes,

Geenkord shall alsv be peemlitod to conduck pr yarklgolpake in &1l
ranpanable groundwatnr peonltotlng aotlvitlies, laciuding without Limleation,
driiling and monleoving taat walls and shall be pepmittad to devalep water
cukourusd, In axeess of the Zasgment dotwes, for any and all lxeful purposek.

Morth Gantral Valley (240) Page & of 10
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Syantor ghell be waprussly permiibad to donsbrudk Juch wator Cuivayzicsd Ak
apn ceanoseble to dellver any cxoess waksy %o the subieot lande ok weroge pe
under the subjsat lenda to A cemote locatlon. Fieh snd WLLdLifw Hepelos shall
14 vonsulied Ln sdvenos uf apy conwtxuctlen purwvant te thls pezageaph,

o, arancoxs AZ9 nob ohllyskosd to take any astion or to Lnour any
sapenge reiatasd to the malntennnce or pomtoration of the Bagement Lands an
watorfonl habikak, Mov are Grsntoeg obilgated o kpply water to the Eapemont
Lants or $o malntaln, ®epaly, ov condtpust any watse dliatelbution fagliltlas
ko ssrve the Hasomant Landd,  lovever, Ln way yeae thist Granteva do net Elead
tha Zasemunt Lands Ln the oustoiety sahner fo thele aletorioal hunting vesson
lovel, trantme whall have, st Lkt nole dlagzation, the nevexpiunive xight and
optlon, bub not the obligatlon, to ficod the Eassment Lands from Octobes 15th
through Hagoh first of tha followlpg ywar. I8 thls connectlon, Orenbas shall
hava, at Lts sola dimcretion, the cight snd opblon, tut not the obligatien, ko
vms any aud 811 of khe Fegemonk Webery that desntes Jasmey sultabla Loz wabdew
foul hobltat purpowas snd Yo plans on the Yasemant Lands and convey through
orabars’ wadar diserlbubion Zaollitiee any cthar wabues Orantos miy soqilla
o have avaklable ko L&,

In donnection whith any flooding dona by Grantas puzsuant t9 thlp
parageaph, (I} Urantes ghal) hava the pight to mska full uss of Oruntors’
watgy distelhuttlon Paallitles, inoluding both smisting facllitiss xnd any
fadllitien vanskcuctud in the futues and isoluding ail watey walle and pumpa,
te the oxtent thosa faollitles aee capabla eaf secving the Easement Lands, on
the condition that grantes ahell pay bhe wxpansus of operablng Srantors’
purps, sxoluyulva of msintepance sonks, Huk inoluslve of Lts pro-zata shacy of
any alectrio atendby ohaegan, dutlng eny pepiod of nuoh ude by dvantes, and
til) Opanvors shall pay any benes; askewumants, ov othar chargaw, axeluding
aobual walep cowbd, dus bn any vater o lrelystlon disteict on adaount 02 She
use by Geantza of Masemont Watur suppllad by aevok distelet.

6. degntor shall nat geant ary srdlblanal aaqemsnts, righta=-olewny, o
othsg Enbgragte in the Esssmunt Lands, other then 4 fen or lwadehold Inhebsst,
9 geanh or obhwrewineé Yransfsr bo any other poraon or sukity oy to other lands
or obitagwing ebandon o relingulsh eny Rasemant Yateres without the pelog
weltban sughoelzabion of orsntae glven theough Ghe U.48, Plseh and ¥Llidiife
Barvica. bush authorksation will he glvan unloxs Lhe Haarstaty o his deglg-
natod epruaantatlve dekeeminar thet the proposed lnteyont or tranafer wlll
intarfsre with the uso of the Ragement Lande ss watmefowl habltmt aultable fov
migeatoey bleds or Lntscfors with the svalizbillity of Zmeemant HUatera for the
ranamgnt lamde. This parsgraph nthail not peohibiv the tranatae of a fus tlila
or loagshold intozest in the Espemant Lande that la subjest o tha terme of
this ogant of Eanamunk,

ty  Upap acompbance af this drant, tha sapoment Inksrast soquirsd by the
Unitw) Btatos ghall hagome 8 componunt past of che Reblonal wilddife Refugs
fyatam and vhell ba aubjeot &o those laws end ewgulations partaining ko the
Hgklonal Wildlifs RaZuge System thet s applloable ko thie sagement intayants
baing soguiesd, Vielatlon of thowss sppliuable lava and zdgulations mey sub-
juns the violator te zivil and/or acimlunl panaltlas, Lawe Al pugulations
that ragulate tonduct that doea not affact tha property inkaccits convayad to
thy Unlted Staten through thic Grant of ¥azemant sve nob spplloshie. ¥or

Hueth Cantral ¥allay (24C) Page 3 of D
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axanpin, ragulations sonteslliing hunking and flahing oy any pubdio uNa ars Aot
applicabla wince thase righte have nok baan conveyed,

B. fthle drant of Esswmant phall be binding upon, sad ahall Inwes to the
bensflt of, bhe Oeantor, its succrsscus and aselgne and ovancea and ke an-
aigne.

9, TN ORANY TR KROW AUDTECT TO axletlng wightn of way, of zaesed oy
Lln ues, for roads, pipelinee, ditchan; esnals, gonduite, telephone and
aluckelonl tpunamiaslon linak, on, over and soxoke smld premisss;  ALEO
Subjast ta all outwtending minezdl rlghta, lneludlng oll shd gmé lasases of
r-uo:d, gavsptions and réservations of peoord s of the davn of rwgording
hazaln,

10, thig drent af ¥asmment lmpowes ne othar ebilgavione or pasbylobions
on ths Grantor and naither they soe thely eucuasaprs, NG sny othee peroon or
shtlky olalning undey them, shall be in ey way easbeloked Exem uslng all of
e aubjenl landu Lo She customayy mannse aweapt as peovided hecely.

11, tie GRANT La wads Lin complimnma wlbh aohléloetlon to ¥ole County
Noayd of Aupsevidors Janw 23, 1990, and ehall nob otherwles Limle the contxal

wad managament ovex cawldont wildilfs speoies vested undar law in the
Cutltornia Plah end Cema Commiasion snd bthe Daphytment of Pish and Dame.

I WiThEsH WURRRGY, the drenkorr have havsunto ast fhale hand aw of thls

_.,,,,_L_pé,___, day of _%;{..._.:1999 a9 abave wrkbken.

UDPPER AWANBTON TANCI, IHO,,
o Callfagnia Gorporatlon

oy fﬁ“«?’ﬂ Laks

Daet T. Bwsnaton, Presideat

BYANSTON PROPRIVTIRS,
s Gepace) Packawvshlp

M /gwr‘% L8,

Kopt T. BuSnaton, Kanaghing
Hamral Parboye

By .)"“x é'::: W&.d.
&, Frdlng DAnggL, Truskdexd tha

¥eepilyn J. Lingghk Teatenanbacy Truwi

Harth Central Valloy {248) Pege & of L0
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CENTIFICATE OF ATGEPTANCE
Atate of Culifociis Uovernmunt Code Seceion 31301

Thin In kn anrbify khar the Emoratavy of the Intarior, aoting by and thvough
hle authotlasd ropvasmentrblve, the Aanlor Nealty O2floey, V.0, Pish and HLide
Lifo Gmrvice, hepahy Aueapts on bohalf of che UNITED STNVIES OF MHENICA, the
raal peoporkty dunoribed in tha withln Dpapk of Bamoment and consents 9f zesnee
drtion thersas,

fi}f’:/fza/?f‘a7

flandok Naakty offloer
W.8. FINH XeD MILOLIYE ARAVICE

ACRHOHLEDGEHRHT

GTATR ur._(?g&émﬂ, e 3
} Be
couNTY OFy ﬁék{{.uﬁ;&ﬁ: .}

on ﬁt’ﬂf By y 1999, befoca mu,_;i( eenn PUREORALLY
appunted flazg T, ReADREDN, PRCRONALLY kuown b o { ity it
brsis of tebizfactory weldsaos) to be the peraon whous name iz subsoplbad to
the wiehba tnasbewat and ealaoviedgad to ee Ghst I exsouted the aame in hie
aspanliy, and that by hle elgnators on the bnekvumsnt, the peeson, or the
anitkty upan hahal? of which bha peraon sotsd, sxeouted the Liebeumant,

HITHEAE my Bapd and offiolsl meal.

Horth Central Valluy {248) Page T of 10
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ATRAMLERDRKERT

BIATR OF, (4119 }

[ 1]

soutiny or, THAGIT lif.h{'ﬂ. ¥

on ﬂmﬂ’ & ; 1099, bators m,_mm PRENDIELLY
appearad O, Hellig blngols pergemeilp-hasa-We-sis (02 proval B4 an the
bagla of awtlagrotory svidenca) te ha the parson whoss nama L3 subaoelbed to
tho whehin lnsbeumani and soknowledgad bo ma that ke exacuted the sste in hls
uapmokey, and thek by his slgnature on the Lnbroamenk. bhe werenn, ar khe
snklby upon behalE af shish tha paepon acbad, enspuced thu inabzumend,

HETHEBE my hand and affLalal weal.

Harth Contrak Yallay {240} Paga B ol U0
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REHINIT 1

the tollowing Llak conteing mowt of the plante vonsiderwnd denliabls fog
watardowl and other wilulife in the Norkh Centeal Vallay Wlldlifs Henagemunt
Azea.,  Thie Llak 4§ not lntanded to b4 sll-lnoluslve, and othex dpicied may he

dooleables under dems ¢lroumotantad,

plente not on thio List may not he

lnkraduond on the Lasemwnt Land withoub weitten peemivelon from the dresmtws,

Buzlantifin Hanw

Lamns mlage
Potamogeton pactinatue
fotamageton specieg
fanniohellin peluatele
rajan guadaivpesain
Eharn wpaisien

Bulrgue Agutur
(bula)

Solezpun zabustus
Solepus flaelatille
Guywp opaclac
itelecuhariy palustla
Oyparis spsolas
fthinoderus weesarol
raglttavia atlfoils
Sagitbatin spooies
Typphu aporiay

rohinoohlon cruugnllil
Lesptonhlos fagalculacly
fiulgonhlos aehesnoldes
grypele nilisca
Polygonum spenias
hnepnla aooolpes
Paepalun dlekiohum
Qynodon dusbylon

Sainn e
houskis=flonsiog al submergadl,

Puahward

#5909 pondwead
oehBe pondwends
floened pondwesd
Eautheen nalsd
Jemhgrasn

Bauntigmmesiankt,

fiardacen suleush

Aknll buleuwgh

Mver bulrush

Bedyea

Bpike rugh

Plat wadges (nubgeasu)
Burhuead

Hapaty, duok pokita
Aegawvhasd

Raskolls

ook, mall,

WabWEQLERUN
Bprangleatop
Swamp timathy
Peiaklie geass
v hwandk
Rwdxkam
Jolnk graew
Dapmude grave

Lnlandss

Phalazls tuhspora var. atehoptacs
Phalerin tuborows var. hirvdigqlumio
vhalaria azundbnages

Aupghum hkl¥panaa

Sabarik ppeolaw

pheefohlin spiosts

ftoreh Cencval Valtay (240)

Hapding grass
Parls qrasg

Rusd oRnRKY (fand
Juhndgon geaal
Hrlutly geanl
galbgraas

Pagr 9 uf 10

011525 weisn 9




Apeopyrdn alongatua

Holilutun spyoinoe
dolentlZic Hana Goroan. Hune
Vnlangds. gontlomniads,
Asbragslie sloee Oloag milkvateh
Iohuw yornleulatua Bipdwlont teeduil
Eraet, yhauhye. and.odnpas
#8lix guoddingll flaok willow
aalix hindelsna gandhay wlllow
Sapuiva frepsntld Prapont sobkoneaod
Alrte chombiZoila Hhite aldee
Blegagnus anguabifolix fuEnian olive

Hogth Centeal Yaliop (240}

Fall wheabigenne
Bupotolovatn

Pags L0 of 10
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UNITED STATES DEPAITMENT OF 'THE INTERIOR
MISH AND WILDLIFE SERVICH
DIVISION OF REALTY

TRACT DESCRIFTION
ar THE
UPpHIL SWANSTON BANCH, INC, BT AL, TRACTY
(QpC,C-1,0-2)
HORTH CENTRAL VALLEY WILDLIFE MANACGEMENT AREA
YOLO COUNTY, CALIFONNIA
CONTAINING 2454,67 ACRES

DHSCRIPFTION PREPARED BY:
MICHAIL L. RICHRY
LAND SURVEYCR
FHEBRUARY 2, 1999
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DESCRIFTION

OF THI
UPPER SWANSTOM RANCH, INC., ET AL, TRACTS
(29C.C-1,C-2)
YOLO COUNTY, CALIFORNIA

‘The foflowing deesribed thred tencss of und are located In Yolo County, Callfornls,
sltuntod about 7 milea eastorly of the ¢ity of Davie, Cotlfornls, end belng a part o the fands
wonveyed 10 Upper Swanaton Ranch, e, Groms Liliinst &, Swarston by Omnt Deed, reeordad n
baok 1224 of OMelnl Revorda ot page 463 in the files ¢ Yolo County, Californls, sld tires
tracty baing mers partleulsrly described a4 foliows;

IRACT.(ICN
Tnunslin # North, Range 3 East, Mount Dinbls Muddiog:

Seailon 14

Sectlon 23

Sactlon 24

Seclion 25

Sectlon 26
Sectlon 34
Sectlon 35

Sortlon 36

Al thnt portion of the South ona-half of the Scuthesst ont-quatter lylng
southwesterly af 5 line drawn peraflel 1o and 150 feat messurad at x cight angle
northaasterly ot tha centerliie of the O Tule Cansh of Reclumatlon Dlatriet
numbor 788,

All that porlon of the Hast one-hndf fying southwastesly of & line drawm parsilel 1o
and 130 foal monsurad at a fight angle nonheasierly from the sentarline of the G
"fute Canal of Reclumation Distriot number 785;

Alf tht partion of the Weat anehalf iylng southiwesterly of s lina drawn paraliel to
and 130 foet mossured at & vgit angle nostheasterly fram the centorling of the OId
"Tule Canal of Recltmatlon Distrct sumber 783,

All that portlon of the Wost one-hatl, Swamy Land Survey No, 802 and Swamp
Land Survey Na. 1014; lying southwesterly of o line drawn parallel do and 150 fact
meawred ot & dght angls sorthonsterly fram (he centerting of the Ol¢ Tuls Canal
of Reclamatfon Distriet number 782, nortlwly of the noethem right of way ding of
the Seoramanto Bypan; and lving soathwesledy of the canterline of the Yule
Caral, southarly of the nartham right of way ling of the Sacrunsnte Bypas;

A of the Bast one-lall; end the South 200 acres oF the Weat one-half}

All of the Soullivagt ons-quaner;

All that portion of Scotlon 35 lylng nartharly of the northem right of way line of
ttto Southurm Paeifia Rellroad figlit of Way;

All that praetlon of the Weat ona-hail of the West ane-Iulf, the Baxt ona-hnil' of the
Soutiwest one-quarter and West ona-hall of the Soutlisast ans-quarier lylng
wortherly of the rorthem vight uf way line of th Southern Pucifle Raftrond Right
of Way.

Containg 3353.93 acies mora or last,

011525 arris




IRAST.(2C10

Sextlon

That portiun af Lota 4, §, 17, and 13, v shown on the plat of "Rucalyptus Grove,
fiied In Book 3 of Mops and Surveys ot pape 93 in the Qlies of the County
Tecords af the County of Yolo, ling narthady of 3 strlp of lend 260 foet bt widih
adfolnlng it ariginad Railroud Right of Wey, ¢¢ describad it daeds to Southen
Bagilla Company, tesorded Tune 19, 191, In Book 76 of Deadn sl Paga 494, and
lylng east of the wost 304.2 feet of Lota 4, 5, 12 and 13

Contalning 19,70 acred more or lesd,
TRACT.(20G-2)
Tosmuin £ o Banse ) Hast. Mot Rlshin Mardlan:

Hectlond

Moflote 1,093,067, 8,9, 10, 11, 14, 15, and 16, a3 dhows onthe grilni of
tueaiyptin Grove,! fllad I Book 3 of Maps and Survays of puga 83 In the Ofes
of tha County Resards olthe County of Yalo, lying nortfisdy of s sidp ofland 300
foat [z widtls adjolning the criglnel Raflroad Right of Way, ardescribed In deeda 1o
Southern Pasiilc Company, recorded Juns 19, 1911, In Boak 76 of Dovds s Fage
454,

Contalulng 121,02 acres mare or lods,

Tha ehove dessrbed thre imets of land, sontabning In U aggrogate of 249467 serey, I
delinanted on & map tracing designated Upper Swanaton Sanoch, ., & &), Toac (39€,C4,0-2)
conslsling of ans page, baating the data of Pebruary 2, 1999, ofreoont ln the Gl ofthe
Dapartment of'the Interfor, A prind from that map fe sitsshiod horato,
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UNITED STATHS DEPARTMENT OF THE INTERIOR

FisH AND WILDLIPE SERVICH
DIVISION OF REALTY
STATE OF ONEGON ;
58
. COUNTY OF MULTNOMAH )

1, Mictine! L, Richey, heraby cortify thet the sitaciied map of the

Upper Swanston Rancly, Ina., ot o, Tracts (39C,C-1,C-2)
lina hsen corractly phatted fram nffieisl plats and ather data cbtalned from the fles of o U.5,
Hureay of Land Manegemens and dats chtained from recorded surveys in caunty reconds; that the
seotion and fot lies snd otlver subdivision lines, ns here shown, fvo e pitsed upon wald map
aflor carolil conalderation of il svaitabls dats an the subect; and thit all aafd data, as shown
upon the stzched map, liss been checked by me and is corvect to the best of ity knowisdge and
bollel.

. .
Midinal L. RW

Land Survey

Dute: FERUARY 2, 1959

011526 armis0
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UNITAD STATES DEPARTMINT OF THE INTERIOR
FISH AND WILDLINE SERVICE
DIVISION OF REALTY

CERTIVICATE OF QCCURANCY
NORTE CENTRAL YALLEY WILDLIFE MANAGEMENT ARZA
YOLO COUNTY, CALIFORNIA

1 horsby cartity that T, Michaol L. Wichey, hava not mpde perdoual bupsotien of Upper
Swanston Ranch, i, e o, Tenel (290,01,-2) 22 shown an the attached mep, and camnot
roport on evidotice of present ar past secupansy sail bnd wis

Dato: FERRUARY 2, 1999

N0 OF DOCUMENT
011625 walen
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