
Appendix B 
Notice of Preparation and 
Comment Letters Received 





















DISTRIBUTION LIST FOR NOP 

County Clerk Address County Library Address 

Alameda County Clerk-Recorder’s Office 
1106 Madison Street 
Oakland, CA 94607 
888/280-7708 

Fremont Library 
2400 Stevenson Boulevard 
Fremont, CA 94538 

Butte County Clerk-Recorder's Office 
25 County Center Drive, Suite 105 
Oroville, CA 95965-3375 
530/538-7691 

Oroville Branch Library 
1820 Mitchell Avenue 
Oroville, CA 95966 

Colusa County Clerk and Recorder 
546 Jay Street, Suite 200 
Colusa, CA 95932 
530/458-0500 

Colusa County Library 
738 Market Street 
Colusa, CA 95932 

Contra Costa County Clerk 
555 Escobar Street 
Martinez, CA 94553 
[Mailing address:] 
P.O. Box 350  
Martinez, CA 94553 
925/335-7900 

Pleasant Hill Library 
1750 Oak Park Boulevard 
Pleasant Hill, CA 94523 

Glenn County Division of the Assessor/Clerk-
Recorder 
516 West Sycamore Street  
Willows, CA 95988 
530/934-6412 

Willows Public Library 
201 North Lassen Street 
Willows, CA 95988 

Imperial County Clerk/Recorder Department 
940 W. Main Street, Suite 202 
El Centro, CA 92243 
760/482-4272 

El Centro Public Library 
Community Center Branch 
375 South 1st Street 
El Centro, CA 92243 

Kern County Clerk 
1115 Truxtun Avenue 
Bakersfield, CA 93301-4639 
661/868-3588 

Beale Memorial Library 
701 Truxtun Avenue 
Bakersfield, CA 93301 

Kings County Clerk/Recorder 
Kings County Government Center 
1400 W. Lacey Boulevard 
Hanford, CA. 93230 
559/582-3211 

Hanford Branch Library 
401 North Douty Street 
Hanford, CA 93230 

Los Angeles County Registrar-Recorder/County 
Clerk 
12400 Imperial Highway 
Norwalk, CA 90650 
800/815-2666 

Los Angeles Public Library 
Central Library 
630 West 5th Street 
Los Angeles, CA 90071 
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County Clerk Address County Library Address 

Merced County Clerk 
2222 M Street 
Merced, CA 95340 
209/385-7627 

Merced County Library 
Merced Branch 
2100 O Street 
Merced, CA 95340 

Napa County Recorder-County Clerk 
Carithers Building 
900 Coombs Street, Room 116 
Napa, CA  94559 
[Mailing address:] 
P.O. Box 298  
Napa, CA 94559-0298 
707/253-4247 

Napa Main Library 
580 Coombs Street  
Napa, CA 94559 

Plumas County Clerk-Recorder 
520 Main Street Room 102 
Courthouse 
Quincy, CA 95971 
530/283-6218 

Quincy Public Library 
445 Jackson Street 
Quincy CA 95971 

Riverside County Clerk 
2720 Gateway Drive 
Riverside, CA 92507 
[Mailing address:] 
P.O. Box 751 
Riverside, CA 92502-0751 
800/696-9144 

Riverside Public Library 
Main Library 
3581 Mission Inn Avenue 
Riverside, CA 92501 

Sacramento County Clerk/Recorder 
600 8th Street 
Sacramento, CA 95814 
[Mailing address:] 
P.O. Box 839 
Sacramento, CA 95812-0839 
916/874-6334 

Sacramento County Library 
Central Library 
828 I Street 
Sacramento, CA 95202 

San Bernardino County Assessor-Recorder-
County Clerk 
San Bernardino County Hall of Records Building, 
First Floor  
222 W. Hospitality Lane 
San Bernardino, CA 92415-0022 
855/732-2575 

Norman F. Feldheym Central Library 
555 West 6th Street 
San Bernardino, CA 92410 

San Diego County Recorder/County Clerk 
1600 Pacific Highway, Suite 260  
San Diego, CA 92101 
Mail Stop A-33 
619/238-8158 

San Diego Public Library 
Central Library 
820 E Street 
San Diego, CA 92101 
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County Clerk Address County Library Address 

San Joaquin Recorder/County Clerk 
44 N San Joaquin Street, Suite 260  
Stockton, CA 95202  
209/468-3939 

Cesar Chavez Central Library 
605 N. El Dorado Street 
Stockton, CA 95202-1907 

San Luis Obispo County Clerk-Recorder 
1055 Monterey Street, Room D120 
San Luis Obispo, CA 93408  
805/781-5080 

San Luis Obispo Library 
995 Palm Street 
San Luis Obispo, CA 93401 

Santa Barbara County Clerk-Recorder 
Hall of Records 
1100 Anacapa Street 
Santa Barbara, CA 93101 
[Mailing address:] 
P.O. Box 159  
Santa Barbara, CA 93102-0159 
805/568-2250 

Central Library 
40 East Anapamu Street 
Santa Barbara, CA 93101 

Santa Clara County Clerk-Recorder’s Office 
70 West Hedding Street, East Wing, First Floor 
San Jose CA 95110 
408/299-5688 

Dr. Martin Luther King, Jr. Library  
150 East San Fernando Street 
San Jose, CA 95112 

Shasta County Clerk 
1643 Market Street 
Redding, CA 96001 
[Mailing address:] 
P.O. Box 990880 
Redding, CA 96099-0880 
530/225-5730 

Redding Library 
1100 Parkview Avenue 
Redding, CA 96001 

Solano County Clerk 
580 Texas Street 
Fairfield, CA 94533 
707/421-6290 

Fairfield Civic Center Library 
1150 Kentucky Street 
Fairfield, CA 94533 

Stanislaus County Clerk Recorder 
1021 I Street, Suite 101  
Modesto, CA 95354-0847 
209/525-5250 

Modesto Public Library 
1500 I Street 
Modesto, CA 95354 

Sutter County Clerk-Recorder 
433 Second Street 
Yuba City, CA 95991 
530/822-7134 

Sutter County Library 
Main Branch 
750 Forbes Avenue 
Yuba City, CA 95991 
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Tehama County Clerk/Recorder’s Office 
633 Washington Street, Room 11 
Red Bluff, CA 96080 
[Mailing address:] 
P.O. Box 250 
Red Bluff, CA 96080 
530/527-3350 

Red Bluff Library 
645 Madison Street 
Red Bluff, CA 96080 

Tulare County Clerk-Recorder 
County Civic Center 
Courthouse, Room 105 
221 South Mooney Boulevard 
Visalia, CA 93291 
559/636-5051 

Visalia Branch Library 
200 West Oak Avenue 
Visalia, CA 93291 

Ventura County Clerk and Recorder 
800 South Victoria Avenue  
Ventura, CA 93009-1260 
805/654-2263 

E. P. Foster Library 
651 East Main Street 
Ventura, CA 93001 

Yolo County Clerk-Recorder 
625 Court Street, Room B01 
Woodland, CA 95695 
530/666-8130 

Mary L. Stephens Davis Branch 
Library  
315 E. 14th Street  
Davis, CA 95616 
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October	  10,	  2014	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
	  
Ted	  Alvarez	  	  
State	  Water	  Project	  Analysis	  Office	  
Department	  of	  Water	  Resources	  	  
1416	  Ninth	  Street,	  Room	  1620	  
Sacramento,	  CA	  95814	  	   	   	   E-‐mailed	  to	  ted.alvarez@water.ca.gov	  	  	  
	  
Subject:	  Scoping	  Comments	  on	  EIR	  for	  Water	  Supply	  Contract	  Extension	  and	  Negotiated	  
Agreement	  in	  Principal	  (AIP)	  Project	  (Contract	  Extension)1	  
	  
Dear	  Mr.	  Alvarez:	  
	  

The	  undersigned	  groups	  represent	  hundreds	  of	  thousands	  of	  ratepayers	  and	  taxpayers	  
throughout	  the	  State.	  	  We	  appreciate	  the	  opportunity	  to	  comment	  on	  this	  proposed	  project	  
that	  includes	  amending	  certain	  provisions	  of	  the	  State	  Water	  Resources	  Development	  System	  
(SWRDS)	  Water	  Supply	  Contracts	  (SWP	  Contracts)	  to	  among	  other	  things,	  extend	  the	  term	  of	  
the	  contracts.	  	  SWRDS	  (defined	  in	  Water	  Code	  Section	  12931),	  or	  more	  commonly	  referred	  to	  
as	  the	  State	  Water	  Project	  (SWP),	  was	  enacted	  into	  law	  in	  the	  Burns-‐Porter	  Act.	  	  	  

	  
	  The	  California	  Department	  of	  Water	  Resources	  (DWR)	  is	  the	  lead	  agency	  to	  assess	  the	  

environmental	  impact	  of	  extending	  the	  SWP	  contracts	  for	  an	  additional	  50	  years	  as	  
contemplated	  under	  The	  Project	  and	  AIP,	  which	  has	  not	  been	  approved	  by	  all	  of	  the	  existing	  
29	  State	  Water	  Contractors	  (SWP	  Contractors).	  	  	  

	  
The	  proposed	  changes	  must	  be	  evaluated	  with	  the	  benefit	  of	  historical	  knowledge.	  	  

Some	  75	  years	  ago	  with	  various	  amendments	  adopted	  since2,	  DWR	  and	  each	  of	  the	  SWP	  
Contractors	  entered	  into	  SWP	  Contracts	  in	  the	  1960’s	  with	  the	  expectation	  to	  achieve	  full	  
payment	  of	  the	  then	  estimated	  $1.75	  billion	  dollar	  cost,	  but	  	  which	  at	  the	  present	  time	  has	  
more	  than	  quadrupled.	  	  	  Despite	  being	  generally	  uniform,	  there	  are	  significant	  contract	  
differences	  and	  different	  amendments	  to	  the	  various	  individual	  contracts	  that	  have	  been	  
made	  over	  time,	  including	  the	  Monterey	  Plus	  Amendments	  that	  are	  currently	  under	  court	  
challenge.3	  	  	  Because	  the	  first	  SWP	  Contract—executed	  by	  DWR	  and	  Metropolitan	  Water	  
District	  of	  Southern	  California	  (MWD)—terminates	  in	  2035,	  DWR	  has	  determined	  that	  this	  
date	  limits	  the	  debt	  issuance	  timeframe	  for	  all	  contracts.	  	  All	  SWP	  contracts	  will	  terminate	  by	  
2042.	  	  Thus	  the	  contract	  extension	  proposed	  in	  the	  AIP	  could	  provide	  a	  debt	  term	  of	  up	  to	  
2085	  (2035	  plus	  50	  years)	  where	  ratepayers	  and	  taxpayers	  would	  be	  obligated	  to	  continue	  to	  
fund	  the	  SWP	  project	  and	  an	  as	  yet	  undefined	  list	  of	  capital	  projects.	  	  	  
	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  http://www.water.ca.gov/swpao/watercontractextension/docs/00202-‐
AIP_Concerning_Extension_of_SWP_Water_Supply_Contracts_Execution_Version_6-‐18-‐2014.pdf	  	  
2	  See	  Preliminary	  Official	  Statement	  Dated	  September	  19,2014—$652	  Million,	  State	  of	  California	  Department	  of	  
Water	  Resources	  Central	  Valley	  Project	  Water	  System	  Revenue	  Bonds	  Series	  AS	  pages	  43-‐52	  
3	  http://calsport.org/news/court-‐strikes-‐down-‐environmental-‐review-‐of-‐kern-‐water-‐bank/	  	  
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Through	  the	  AIP,	  the	  SWP	  Contractors	  wish	  to	  rely	  on	  the	  State	  of	  California	  credit	  
rating	  and	  continue	  to	  have	  DWR	  sell	  revenue	  bonds	  for	  some	  as	  yet	  to	  be	  specified	  SWP	  
operation,	  maintenance	  and	  construction	  projects	  for	  another	  50	  years	  into	  the	  future.	  	  
Moreover,	  they	  would	  accomplish	  this	  by	  creating	  a	  non-‐public	  “financing	  committee”	  
consisting	  of	  specified	  contractors	  with	  those	  who	  receive	  the	  greatest	  “water	  entitlements”	  
having	  prime	  membership	  and	  concentrated	  influence.	  	  The	  project	  would	  extend	  the	  
termination	  dates	  of	  all	  SWP	  contracts	  with	  unknown	  impacts	  to	  ratepayers	  and	  taxpayers	  
under	  “take	  or	  pay”	  contracts	  that	  guarantee	  property	  tax	  levies	  for	  the	  amounts	  borrowed	  if	  
ratepayer	  revenues	  are	  insufficient.	  	  	  The	  stated	  objective	  is	  to	  “ensure	  DWR	  can	  continue	  to	  
affordably	  finance	  SWP	  expenditures	  well	  into	  the	  future.”	  	  These	  expenditures	  and	  proposed	  
“operation,	  maintenance	  and	  construction”	  projects,	  however,	  remain	  undefined.	  	  The	  
estimated	  amounts	  of	  ratepayer	  and	  taxpayer	  debt	  and	  revenue	  needed	  for	  these	  as	  yet	  to	  be	  
defined	  projects	  for	  some	  50	  additional	  years	  also	  remains	  undefined.	  
	  
	  	   The	  undersigned	  groups	  adopt	  by	  reference	  previous	  comments	  sent	  to	  DWR	  during	  
the	  SWP	  Contract	  Extension	  negotiating	  sessions,	  where	  issues	  and	  impacts	  to	  the	  
environment	  were	  raised	  and	  need	  to	  be	  addressed	  by	  the	  proposed	  project.4	  	  Additionally	  the	  
undersigned	  groups	  have	  additional	  concerns	  that	  need	  to	  be	  addressed	  in	  six	  key	  areas:	  
	  

1. The	  nature	  and	  scope	  of	  the	  projects	  being	  funded	  and	  associated	  revenue	  
requirements	  need	  to	  be	  clearly	  defined.	  

2. The	  “no	  project”	  alternative	  needs	  to	  be	  clearly	  defined	  and	  evaluated.	  
3. The	  full	  range	  of	  project	  alternatives	  needs	  to	  be	  identified,	  described,	  and	  evaluated.	  
4. The	  impacts	  to	  SWP	  contractors	  who	  choose	  not	  to	  sign	  the	  proposed	  contract	  

extension	  must	  be	  clearly	  explained,	  defined	  and	  justified	  in	  terms	  of	  Table	  A	  
allocations,	  conveyance	  capacity	  and	  the	  ability	  to	  transfer	  water	  supplies.	  	  Scare	  
tactics	  are	  currently	  being	  used	  to	  coerce	  SWP	  contractors	  into	  supporting	  the	  contract	  
extension	  and	  the	  Bay-‐Delta	  Conservation	  Plan	  (BDCP).	  

5. The	  Contract	  Extension	  and	  Negotiated	  AIP	  project	  appears	  to	  piecemeal	  multiple	  
poorly	  defined	  projects,	  apparently	  attempting	  to	  avoid	  the	  legally	  required	  
assessment	  of	  cumulative	  impacts.	  

6. The	  impact	  on	  fish	  and	  wildlife	  from	  Objective	  3(d)	  in	  the	  AIP	  whereby	  the	  SWP	  
contractors	  would	  no	  longer	  be	  responsible	  for	  funding	  certain	  fish	  and	  wildlife	  and	  
recreation	  impacts	  from	  the	  projects.	  

	  
Each	  of	  these	  concerns	  is	  described	  in	  more	  detail	  below.	  
	  
1.	  	  The	  Nature	  and	  Scope	  of	  the	  Projects	  Being	  Funded	  and	  Associated	  Revenue	  
Requirements	  Need	  to	  be	  Clearly	  Defined:	  
	  

The	  single	  most	  critical	  concern	  we	  have	  with	  the	  proposed	  Contract	  Extension	  	  is	  that	  
there	  is	  no	  clear	  plan	  for	  what	  “projects”	  would	  be	  funded	  by	  the	  increased	  revenue,	  nor	  what	  
the	  revenue	  requirements	  are,	  and	  thus	  the	  potential	  impacts	  cannot	  possibly	  be	  evaluated.	  	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4	  http://www.water.ca.gov/swpao/watercontractextension/public_comments.cfm	  	  
July	  3,	  2013	  comment	  letter;	  July	  11,	  2013	  comment	  letter;	  September	  23,	  2013	  email	  comment;	  January	  29,2014	  
comment	  letter	  and	  March	  3,	  2014	  comment	  letter.	  
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Critical	  to	  a	  determination	  of	  whether	  a	  project	  has	  significant	  impacts	  is	  the	  definition	  of	  the	  
project	  itself.	  	  The	  proposed	  contract	  changes	  will	  obligate	  taxpayers	  and	  ratepayers	  to	  pay	  
for	  unspecified	  capital	  projects	  with	  unspecified	  impacts.	  	  	  	  Objective	  3C	  of	  the	  AIP	  eliminates	  
the	  January	  1,	  1987	  date	  for	  existing	  facilities	  within	  Article	  1(hh).	  	  This	  will	  open	  the	  door	  to	  
financing	  projects	  with	  unknown	  impacts	  and	  costs.	  	  The	  amount	  of	  debt	  and	  payment	  under	  
the	  proposed	  changes	  for	  each	  contractor	  is	  tied	  to	  a	  formula	  for	  an	  unrealistic	  amount	  of	  
project	  yield.	  	  	  Ratepayers	  and	  taxpayers,	  along	  with	  decision	  makers,	  need	  to	  know	  the	  
capital	  costs	  proposed	  to	  be	  financed	  with	  the	  proposed	  changes.	  	  In	  addition	  to	  the	  amount	  of	  
revenue	  needed	  to	  fund	  the	  existing	  SWP	  capital	  projects,	  it	  appears	  that	  the	  contract	  
extension	  may	  also	  fund	  future	  SWP	  capital	  projects.	  These	  expenditures,	  revenues	  and	  costs	  
for	  these	  proposed	  projects	  must	  be	  defined.	  	  Without	  an	  accurate	  description	  of	  the	  capital	  
project	  needs,	  ratepayers,	  taxpayers	  and	  decision	  makers	  would	  be	  asked	  to	  provide	  financing	  
for	  what	  amounts	  to	  a	  blank	  check.	  	  
	  

As	  one	  example,	  financing	  a	  blank	  check	  of	  debt	  would	  have	  significant	  impacts	  on	  local	  
land	  use	  planning.	  	  Land	  use	  decisions	  are	  predicated	  in	  large	  part	  on	  assumptions	  about	  the	  
available	  water	  supply.	  	  Nature	  has	  not	  provided	  the	  water	  assumed	  under	  the	  existing	  SWP	  
project.	  	  This	  paper	  water	  is	  an	  illusion.	  	  Revenues	  continue	  to	  be	  based	  on	  these	  imaginary	  
entitlements	  for	  the	  build	  out	  of	  a	  project	  that	  has	  not	  happened	  and	  probably	  never	  will.	  	  	  The	  
Contract	  Extension	  by	  definition	  should	  not	  continue	  to	  promote	  this	  fantasy.	  	  Ratepayers	  
have	  a	  right	  to	  know	  the	  realistic	  costs	  of	  the	  existing	  SWP	  project,	  operation	  and	  
maintenance	  costs	  and	  proposed	  future	  projects	  all	  to	  be	  funded	  by	  this	  contract	  extension.	  
	  

A	  possible	  example	  of	  the	  types	  of	  capital	  costs	  and	  required	  revenues	  to	  be	  financed	  
under	  the	  proposed	  project	  can	  be	  found	  under	  the	  State	  of	  California	  Department	  of	  Water	  
Resources	  Central	  Valley	  Project	  Water	  System	  Revenue	  Bonds	  Series	  AS—Preliminary	  
Official	  Statement	  Dated	  September	  19,	  2014—for	  $652	  Million.	  	  (See	  Appendix	  I	  Capital	  
Expenditures	  for	  Water	  System	  Projects,	  listed	  as	  of	  September	  4,	  2014.)5	  	  Starting	  at	  page	  I-‐6	  
is	  a	  list	  of	  “Water	  System	  Projects”	  that	  have	  not	  been	  completed,	  but	  could	  be	  funded	  by	  the	  
issuance	  of	  such	  debt	  including	  the	  “Delta	  Facilities	  Program”	  which	  includes	  dredging,	  
channel	  improvements,	  flow	  control	  etc.	  	  Any	  such	  facility	  anticipated	  to	  be	  funded	  by	  the	  
Contract	  Extension	  changes	  would	  need	  to	  comply	  with	  permit	  conditions	  pursuant	  to	  the	  
United	  States	  Army	  Corps	  of	  Engineers	  compliance	  with	  Section	  404	  of	  the	  Clean	  Water	  Act	  
which	  prohibits	  discharge	  if	  there	  is	  a	  practicable	  alternative	  to	  the	  proposed	  discharge	  which	  
would	  have	  less	  adverse	  impact	  on	  the	  aquatic	  ecosystem.	  
	  

The	  proposed	  projects	  and	  associated	  costs	  to	  be	  funded	  by	  the	  Contract	  Extension	  
also	  likely	  will	  impact	  the	  General	  Fund	  expenditures	  and	  Legislative	  decision	  making	  and	  
planning.	  	  Without	  an	  accurate	  project	  description	  these	  impacts	  will	  remain	  unknown.	  For	  
example	  the	  California	  Legislative	  Analysis	  Office	  has	  noted,	  “Existing	  statute	  provides	  DWR	  
with	  the	  authority	  to	  spend	  SWP	  funds	  without	  legislative	  approval	  for	  these	  purposes.	  As	  an	  
example,	  DWR	  is	  moving	  ahead	  with	  a	  $350	  million	  capital	  improvement	  project	  to	  make	  seismic	  
safety	  retrofits	  to	  the	  dam	  at	  Lake	  Perris	  without	  legislative	  oversight—even	  though	  a	  portion	  of	  
costs	  will	  be	  allocated	  to	  Davis–Dolwig	  and	  could	  be	  viewed	  as	  an	  obligation	  of	  the	  state.	  The	  
SWP	  contractors	  have	  raised	  concerned	  with	  the	  portion	  of	  costs	  that	  they	  will	  be	  required	  to	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5	  Ibid.	  	  Appendix	  I	  see	  pages	  I-‐1	  to	  I-‐8.	  
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pay	  for	  Lake	  Perris,	  as	  they	  feel	  that	  there	  is	  limited	  water	  supply	  benefit	  and	  a	  more	  cost–
effective	  alternative	  to	  the	  capital	  improvement	  project	  exists.”6	  	  	  	  
	  

The	  Contract	  Extension	  also	  proposes	  a	  mechanism	  for	  financing	  capital	  projects	  with	  
SWP	  Project	  funds	  and	  recovering	  those	  costs	  with	  interest	  from	  the	  SWP	  Contractors	  along	  
with	  establishing	  an	  account	  to	  pay	  for	  certain	  SWP	  expenses	  not	  chargeable	  to	  the	  SWP	  
Contractors.	  	  What	  future	  projects	  and	  associated	  impacts	  are	  anticipated	  from	  this	  change?	  	  
How	  will	  these	  proposed	  increased	  revenues	  and	  debt	  with	  interest,	  especially	  under	  paper	  
water	  entitlement	  provisions,	  impact	  local	  land	  use	  decision	  making,	  schools,	  libraries,	  
prisons	  or	  other	  essential	  services?	  
	  
2.	  	  The	  “No	  Project”	  Alternative	  Needs	  to	  be	  Clearly	  Defined	  and	  Evaluated.	  
	  

Equally	  critical	  to	  assessing	  the	  impacts	  from	  the	  proposed	  Contract	  Extension	  is	  the	  
definition	  of	  the	  “No	  Project	  Alternative.”	  	  In	  addition	  to	  an	  accurate	  “scope	  of	  work”	  to	  be	  
funded	  by	  the	  proposed	  project,	  a	  clear	  description	  of	  the	  existing	  project	  is	  required.	  	  This	  
“no	  project”	  description	  must	  describe	  under	  the	  current	  SWP	  Contracts	  the	  amount	  of	  
principal	  paid,	  amount	  owed	  and	  why	  the	  current	  or	  existing	  SWP	  project	  facilities	  will	  need	  
additional	  revenues	  past	  the	  pay	  off	  date	  under	  the	  existing	  contracts.	  	  Ratepayers	  and	  
taxpayers	  agreed	  to	  contract	  terms	  some	  75	  years	  ago	  that	  anticipated	  the	  project	  would	  be	  
paid	  in	  full	  at	  the	  end	  of	  the	  term.	  	  What	  are	  the	  amounts	  of	  the	  original	  remaining	  capital	  
costs	  under	  the	  existing	  contracts?	  	  What	  are	  the	  anticipated	  revenue	  needs	  for	  maintaining	  
the	  existing	  capital	  system?	  	  How	  much	  would	  each	  of	  the	  29	  contractors	  be	  required	  to	  pay	  in	  
annual	  expenses	  to	  maintain	  the	  existing	  system?	  	  Under	  the	  existing	  costs	  and	  revenues,	  why	  
is	  another	  50	  years	  of	  debt	  required?	  	  The	  current	  contract	  provisions	  authorizing	  DWR	  to	  
charge	  the	  SWP	  Contractors	  annually	  for	  the	  full	  amount	  of	  the	  required	  annual	  debt	  service	  
and	  coverage	  on	  the	  bonds	  will	  continue	  in	  any	  extended	  contract.	  	  This	  baseline	  of	  existing	  
capital	  costs,	  revenues	  and	  expenditures	  needs	  to	  be	  clearly	  provided	  and	  is	  essential	  for	  each	  
contractor	  and	  the	  State	  of	  California	  to	  understand	  and	  weigh	  the	  impacts	  of	  the	  proposed	  
project.	  
	  

Under	  existing	  contract	  provisions	  the	  Bay	  Delta	  Conservation	  Plan—Delta	  Habitat	  
Conservation	  and	  Conveyance	  Program	  (BDCP-‐DHCCP)	  planning	  activities	  have	  been	  funded	  
through	  activity	  agreements	  and	  operation	  and	  maintenance	  charges	  under	  the	  existing	  SWP	  
Contracts.	  	  These	  costs	  have	  more	  than	  doubled	  since	  commencing	  in	  2009.	  	  They	  are	  
expected	  to	  more	  than	  double	  again	  sometime	  in	  2014	  or	  2015.7	  	  	  
	  
3.	  	  The	  Full	  Range	  of	  Alternatives	  Needs	  to	  be	  Identified,	  Defined,	  and	  Evaluated	  
	  

Any	  environmental	  analysis	  of	  the	  proposed	  Contract	  Extension	  needs	  to	  look	  at	  the	  
impacts	  of	  a	  full	  range	  of	  alternatives.	  	  At	  a	  minimum,	  once	  the	  baseline	  remaining	  capital	  
costs	  are	  known	  and	  a	  realistic	  list	  of	  operation	  and	  maintenance	  projects	  provided,	  then	  the	  
revenues	  needed	  to	  maintain	  the	  existing	  SWP	  project	  system	  can	  be	  assessed	  and	  the	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6	  http://www.lao.ca.gov/analysis_2009/resources/res_anl09004003.aspx	  
7	  http://www.mercurynews.com/ci_24795356/delta-‐tunnels-‐plans-‐true-‐price-‐tag-‐much-‐67	  Delta	  tunnels	  plan's	  
true	  price	  tag:	  As	  much	  as	  $67	  billion	  by	  Paul	  Rogers	  San	  Jose	  Mercury	  News	  December	  2013.	  
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alternatives	  can	  reasonably	  be	  defined	  and	  considered,	  including	  a	  shorter	  refinancing	  period.	  	  
Also	  many	  smaller	  districts	  appear	  to	  have	  been	  threatened	  with	  the	  loss	  of	  their	  current	  
water	  supplies	  and	  capital	  investment	  if	  they	  do	  not	  agree	  to	  the	  proposed	  contract	  
extensions.	  	  	  	  If	  true,	  an	  alternative	  to	  this	  type	  of	  extortion	  is	  needed.8	  	  At	  the	  present	  time,	  
pending	  SWP	  capital	  projects	  are	  estimated	  to	  require	  expenditures	  of	  at	  least	  $1.5	  billion.	  
The	  proposed	  extension	  will	  lengthen	  the	  term	  of	  the	  contract	  potential	  by	  some	  50	  years,	  and	  
allow	  these	  capital	  expenditures	  to	  be	  financed	  over	  an	  extended	  financing	  period.	  	  The	  City	  of	  
Santa	  Maria	  contends,	  “If	  the	  contract	  expires	  and	  the	  (Santa	  Barbara)	  County	  fails	  to	  extend	  
the	  contract	  beyond	  2035,	  County	  water	  purveyors	  will	  no	  longer	  have	  rights	  to	  State	  Water,	  
thereby	  rendering	  useless	  a	  capital	  project	  that	  has	  already	  been	  paid	  for.	  Some	  have	  
characterized	  this	  as	  paying	  off	  your	  house	  before	  burning	  it	  to	  the	  ground.”	  	  If	  the	  City	  of	  Santa	  
Maria’s	  analysis	  is	  correct—DWR	  has	  threatened	  that	  failure	  to	  approve	  this	  contract	  
extension	  will	  result	  in	  the	  loss	  of	  ‘rights	  to	  State	  Water’	  that	  one	  has	  paid	  for	  pursuant	  to	  the	  
current	  contract	  and	  paid	  in	  full—then	  the	  EIR	  needs	  to	  fully	  evaluate	  alternative	  financing,	  
debt,	  and	  contract	  extension	  provisions	  so	  that	  existing	  capital	  investments	  are	  protected	  
without	  a	  threat	  to	  the	  loss	  of	  water	  or	  access	  to	  SWP	  water	  if	  one	  chooses	  to	  operate	  under	  
the	  existing	  contract	  provisions	  and	  payout	  provisions.	  	  This	  could	  include	  pay-‐as-‐you	  go	  or	  
alternative	  debt	  issuance	  by	  individual	  contractors	  so	  any	  ongoing	  identified	  operation	  and	  
maintenance	  costs	  are	  paid,	  and	  yet,	  entities	  are	  not	  obligated	  to	  expensive	  additions	  that	  
likely	  will	  produce	  little	  or	  no	  water	  supplies.	  

Previous	  contract	  amendments	  adopted	  under	  the	  December	  1994	  Monterey	  
Amendment	  have	  twice	  been	  challenged	  in	  court	  and	  the	  courts	  have	  held	  the	  environmental	  
reviews	  insufficient.	  	  DWR	  has	  agreed	  under	  a	  settlement	  agreement	  from	  the	  first	  lawsuit	  to	  
pay	  for	  certain	  watershed	  improvements	  in	  Plumas	  County.	  	  These	  costs	  and	  expenditures	  
need	  to	  be	  considered	  in	  the	  full	  range	  of	  alternatives	  and	  as	  part	  of	  the	  definition	  of	  the	  
current	  project	  costs	  and	  contract	  obligations	  and	  under	  any	  project	  contract	  extension.	  	  
Additionally,	  on	  March	  5,	  2014	  and	  October	  2,	  2014,	  the	  Sacramento	  Superior	  Court	  ruled	  the	  
EIR	  for	  the	  transfer	  of	  the	  SWP’s	  Kern	  Water	  Bank	  was	  not	  sufficient	  and	  the	  environmental	  
impacts	  of	  the	  transfer	  were	  not	  analyzed.	  9	  	  In	  the	  October	  2,	  2014	  ruling,	  the	  court	  stated:	  

"DWR's	  environmental	  review	  should	  include	  the	  transfer,	  development,	  and	  operation	  of	  the	  
Kern	  Water	  Bank.	  The	  terms	  of	  the	  Settlement	  Agreement	  require	  the	  EIR	  to	  include	  such	  
analysis."	  P.7	  of	  15	  of	  Opinion	  issued	  on	  Oct.	  2nd.10	  

A	  full	  range	  of	  alternatives	  under	  the	  Contract	  Extension	  should	  consider	  both	  the	  
financial	  and	  resulting	  physical	  impacts	  of	  divesting	  this	  pubic	  asset	  to	  control	  by	  a	  private	  
company.	  

4. The	  impacts	  to	  SWP	  contractors	  who	  choose	  not	  to	  sign	  the	  proposed	  contract
extension	  must	  be	  clearly	  explained,	  defined	  and	  justified	  in	  terms	  of	  Table	  A
allocations,	  conveyance	  capacity	  and	  the	  ability	  to	  transfer	  water	  supplies.	  	  Scare

8	  http://www.cityofsantamaria.org/staffrep/Archive/2013/Oct_01/3H.pdf	  	  
9	  http://calsport.org/news/court-‐strikes-‐down-‐environmental-‐review-‐of-‐kern-‐water-‐bank/	  
10	  http://www.c-‐win.org/webfm_send/451	  	  
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tactics	  are	  currently	  being	  used	  to	  coerce	  SWP	  contractors	  into	  supporting	  the	  contract	  
extension	  and	  the	  Bay-‐Delta	  Conservation	  Plan	  (BDCP).	  
	  
Will	  SWP	  contractors	  lose	  their	  Table	  A	  Allocation	  if	  they	  don’t	  sign	  the	  contract	  extension?	  	  
Why?	  	  
	  
Will	  SWP	  contractors	  lose	  their	  capacity	  in	  SWP	  conveyance	  facilities	  if	  they	  don’t	  sign	  the	  
contract	  extension?	  	  Why?	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
	  
Will	  SWP	  contractors	  lose	  their	  ability	  to	  transfer	  purchased	  water	  in	  the	  SWP	  conveyance	  
facilities	  if	  they	  don’t	  sign	  the	  contract	  extensions?	  	  Why?	  

	  	  
	  

5.	  	  The	  Contract	  Extension	  and	  Negotiated	  AIP	  Appears	  to	  Piece-‐Meal	  Multiple	  Poorly	  
Defined	  Projects,	  Apparently	  Attempting	  to	  Avoid	  the	  Legally	  Required	  Assessment	  Of	  
Cumulative	  Impacts.	  
	  

Under	  the	  California	  Environmental	  Quality	  Act	  (CEQA),	  cumulative	  impacts	  of	  all	  
aspects	  of	  the	  project	  must	  be	  identified	  and	  “piece-‐mealing”	  a	  project	  is	  prohibited.	  	  	  
Although	  the	  Contract	  Extension	  and	  negotiated	  AIP	  states	  the	  BDCP	  and	  DHCCP	  participation	  
decision	  will	  not	  be	  part	  of	  the	  SWP	  contract	  amendment—a	  separate	  public	  negotiation	  and	  
environmental	  review	  process	  to	  develop	  appropriate	  SWP	  water	  supply	  contract	  
amendments	  for	  the	  BDCP	  and	  DHCCP	  is	  already	  scheduled	  for	  December	  2014.11	  	  	  As	  
mentioned	  above,	  under	  existing	  SWP	  contract	  provisions,	  planning	  for	  the	  water	  tunnels	  
anticipated	  under	  the	  BDCP	  and	  DHCCP	  are	  presently	  funded.12	  

	  
It	  would	  be	  illogical	  for	  the	  proposed	  50	  year	  Contract	  Extension	  to	  evaluate	  the	  direct	  

impacts	  of	  this	  extended	  term	  of	  debt,	  and	  the	  resulting	  list	  of	  SWP	  projects	  that	  would	  result	  
or	  are	  needed	  to	  be	  funded	  with	  the	  issuance	  of	  the	  debt,	  and	  yet	  completely	  ignore	  the	  
impacts	  of	  the	  pending	  50	  year	  permit	  being	  sought	  under	  the	  BDCP/DHCCP	  project.	  	  Simply	  
put,	  the	  Contract	  Extension	  enabled	  under	  the	  negotiated	  AIP	  is	  essential	  for	  issuing	  the	  debt	  
to	  fund	  the	  BDCP-‐DHCCP—thus	  they	  are	  inexorably	  linked.	  	  	  The	  SWP	  Contractors	  clearly	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
11	  http://www.water.ca.gov/swpao/watercontractextension/docs/00202-‐
AIP_Concerning_Extension_of_SWP_Water_Supply_Contracts_Execution_Version_6-‐18-‐2014.pdf	  	  pg	  12.	  
	  
12http://awpw.assembly.ca.gov/sites/awpw.assembly.ca.gov/files/hearings/First%2BAmendment%2BMOA%2
BSept%20%2B2011_ocr.pdf	  and	  see	  the	  April	  11,	  2013	  MOA	  Agreement	  for	  the	  Funding	  Between	  the	  
Department	  of	  Water	  Resources	  and	  the	  San	  Luis	  Delta	  Mendota	  Water	  Authority	  for	  the	  Costs	  of	  Environmental	  
Analysis,	  Planning	  and	  Design	  of	  the	  Delta	  Conservation	  Measures,	  including	  Delta	  Conveyance	  Options.	  
	  
http://www.kysq.org/docs/MWD.%20BDCP.Cost.Analysis.Sep2010.pdf	  	  
The	  DHCCP	  Funding	  Agreement	  establishes	  uniform	  terms	  between	  participating	  SWP	  contractors	  and	  DWR	  to	  fund	  
their	  collective	  half	  of	  DHCCP	  costs.	  The	  DHCCP	  Funding	  Agreement	  provides	  program	  costs	  to	  be	  included	  in	  each	  
participating	  SWP	  contractors’	  annual	  Statement	  of	  Charges.	  Table	  1	  captures	  the	  BDCP	  and	  DHCCP	  program	  
budgets	  and	  identifies	  Metropolitan’s	  share	  that	  would	  be	  applied	  to	  its	  annual	  SWP	  Statement	  of	  Charges.	  
Metropolitan’s	  share	  of	  these	  planning	  costs	  is	  incorporated	  into	  its	  annual	  budget	  for	  SWP	  supplies.	  9/14/2010	  
Board	  Meeting	  pgs	  1-‐2.	  
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understand	  this	  necessary	  link.	  	  For	  example	  a	  Kern	  County	  Water	  Agency	  staff	  memo	  in	  
September	  2013,	  noted,	  “DWR	  and	  SWP	  Contractors	  need	  to	  come	  to	  agreement	  on	  a	  contract	  
extension	  that	  matches	  the	  term	  of	  the	  BDCP	  and	  provides	  the	  SWP	  Contractors	  with	  a	  more	  
appropriate	  role	  in	  managing	  SWP	  expenses.”13	  	  	  And,	  in	  response	  to	  a	  State	  Water	  Project	  
Contractors	  Authority’s	  request	  for	  a	  proposal	  regarding	  financing	  the	  BDCP-‐DHCCP	  in	  March	  
2014,	  Morgan	  Stanley	  Investment	  Banker’s	  stated,	  	  
	  

“Water	  Supply	  Contracts.	  We	  understand	  that	  DWR’s	  water	  supply	  contracts	  are	  in	  the	  
process	  of	  being	  extended,	  likely	  to	  2085,	  or	  50	  years	  from	  2035	  when	  most	  expire.	  
Clearly,	  in	  order	  to	  finance	  the	  substantial	  costs	  associated	  with	  CM1	  in	  the	  BDCP,	  the	  
extension	  of	  these	  contracts	  is	  essential	  to	  allow	  for	  the	  amortization	  of	  financing	  
payments	  over	  a	  long	  period	  of	  time.”14	  	  
	  
To	  investment	  bankers,	  the	  contract	  extension	  is	  “essential”	  to	  the	  financing	  of	  the	  

BDCP-‐DHCCP.	  	  Clearly,	  this	  is	  a	  “reasonably	  foreseeable	  probable	  future	  project”	  that	  in	  fact	  
requires	  this	  fifty-‐year	  contract	  extension	  for	  the	  viability	  of	  financing.	  	  	  Despite	  the	  AIP	  
suggestion	  that	  environmental	  review	  of	  the	  financing	  of	  the	  BDCP-‐DHCCP	  will	  occur	  in	  
December	  2014	  in	  a	  separate	  environmental	  document,	  these	  two	  projects	  are	  intimately	  
connected.	  	  The	  law	  requires	  that	  environmental	  reviews	  must	  be	  fully	  analyzed	  in	  a	  single	  
environmental	  review	  document	  and	  not	  in	  a	  piecemeal	  manner,	  or	  segmented	  into	  two	  
separate	  reviews.	  	  	  Chopping	  up	  the	  project	  in	  such	  a	  manner	  fails	  to	  analyze	  the	  entire	  project	  
with	  consideration	  of	  its	  cumulative	  effects.	  

	  
6.	  	  The	  impact	  on	  fish	  and	  wildlife	  from	  Objective	  3(d)	  in	  the	  AIP	  whereby	  the	  SWP	  
contractors	  would	  no	  longer	  be	  responsible	  for	  funding	  specified	  fish	  and	  wildlife	  	  and	  
recreation	  requirements	  for	  the	  SWP.	  	  [This	  provision	  is	  designed	  to	  avoid	  the	  FERC	  
licensing	  mitigation	  measures	  among	  others.	  	  They	  include	  recreation	  and	  FERC	  views	  
them	  as	  mitigation	  and	  part	  of	  the	  project’s	  responsibilities.	  	  	  
	  
The	  EIR	  should	  analyze	  alternatives	  to	  Objective	  3(d)	  in	  the	  AIP	  (page	  11)	  whereby	  the	  public,	  
rather	  than	  SWP	  contractors	  would	  pay	  for	  specified	  fish,	  wildlife	  and	  public	  recreation.	  	  
Public	  funding	  is	  limited	  for	  fish,	  wildlife	  and	  recreation,	  and	  often	  mitigation	  of	  SWP	  impacts	  
is	  incorrectly	  identified	  as	  enhancement.	  	  The	  reduction	  of	  funding	  in	  Objective	  (3d)	  for	  fish,	  
wildlife	  and	  recreation	  adversely	  affected	  by	  construction	  and	  operation	  of	  the	  SWP	  should	  be	  
disclosed.	  	  Alternatives	  need	  to	  analyze	  with	  	  and	  clearly	  disclosed	  the	  impacts.	  	  To	  assist	  in	  
weighing	  these	  impacts	  an	  alternative	  where	  the	  costs	  would	  be	  reimbursable	  by	  SWP	  
contractors	  needs	  to	  be	  presented.	  	  The	  environmental	  impacts	  of	  reduced	  of	  eliminated	  
payments	  for	  fish,	  wildlife	  and	  recreation	  should	  clearly	  be	  identified	  compared	  to	  existing	  
conditions.	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13	  Kern	  County	  Water	  Agency	  memo	  dated	  September	  23,	  2013	  “Resolution	  of	  Issues	  Necessary	  to	  Inform	  a	  
Development	  of	  a	  Business	  Case	  to	  Support	  a	  Decision	  on	  Continued	  Funding	  for	  the	  Bay	  Delta	  Conservation	  Plan	  
and	  the	  Delta	  Habitat	  Conservation	  and	  Conveyance	  Program.	  Page	  1.	  
	  
14	  See	  Morgan	  Stanley:	  State	  Water	  Project	  Contractors	  Authority:	  Response	  to	  Request	  for	  Qualifications	  and	  
Proposals	  for	  Underwriting	  Services	  March	  19,	  2014	  pg	  8.	  
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Conclusion	  
Evaluation	  of	  the	  proposed	  Contract	  Extension	  and	  negotiated	  AIP	  project	  needs	  to	  clearly	  
address	  the	  four	  concerns	  that	  we	  have	  outlined	  and	  answer	  the	  following	  questions:	  
	  

1. How	  much	  is	  still	  owed	  in	  capital	  costs	  for	  the	  existing	  SWP?	  
2. How	  much	  revenue	  is	  required	  and	  what	  is	  the	  basis	  for	  the	  determination?	  
3. Have	  the	  needed	  revenue	  projections	  taken	  into	  account	  the	  lack	  of	  water	  sales	  due	  

to	  climate	  change	  and	  droughts?	  	  If	  not,	  the	  source	  or	  sources	  of	  water	  that	  will	  
supplement	  a	  dwindling	  supply	  must	  be	  fully	  disclosed	  and	  impacts	  evaluated.	  

4. What	  is	  the	  list	  of	  projects	  that	  make	  up	  the	  need	  for	  the	  additional	  revenues	  under	  
the	  contract	  extension	  of	  some	  50	  years?	  

5. What	  is	  the	  proposed	  50	  year	  repayment	  contract	  term	  based	  upon?	  
6. Over	  the	  50	  year	  contract	  extension	  term	  how	  much	  of	  the	  revenue	  is	  projected	  to	  

come	  from	  property	  taxes?	  
7. If	  the	  projection	  of	  capital	  costs	  and	  revenue	  needs	  does	  not	  include	  the	  proposed	  

BDCP-‐DHCCP	  water	  tunnels,	  then	  why	  doesn’t	  the	  proposed	  contract	  clearly	  state	  
no	  revenues	  generated	  by	  the	  extension	  will	  be	  used	  for	  the	  BDCP-‐DHCCP	  project?	  	  	  	  	  

	  
Thank	  you	  for	  the	  opportunity	  to	  comment.	  	  	  
	  
Sincerely,	  

	   	  	  	  	  	  	  	  	  	   	   	  
Carolee	  Krieger	  	   	   	  	   	   	   Bill	  Jennings	  
Board	  President	  and	  Executive	  Director	   	   Chairman	  and	  Executive	  Director	  
California	  Water	  Impact	  Network	   	   	   California	  Sportfishing	  Protection	  Alliance	  
Caroleekrieger7@gmail.com	  	   	   	   deltakeep@me.com	  	  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   	  
Barbara	  Barrigan-‐Parrilla	  	   	   	   	   Larry	  Collins	  	  
President	   	   	   	   	   	   President	  	  	  
Restore	  the	  Delta	   	   	   	   	   Crab	  Boat	  Owners	  Association	  Inc.	  
barbara@restorethedelta.org	  	   	   	   lcollins@sfcrabboat.com	  	  
	  	  

	  
Jonas	  Minton	   	   	   	   	   	   Lloyd	  Carter	   	  
Senior	  Water	  Policy	  Advisor	   	   	   President	  	  
Planning	  and	  Conservation	  League	  	   	   Save	  Our	  Streams	  Council	  
jminton@pcl.org	  	   	   	   	   	   lcarter0i@comcast.net	  	  
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Conner	  Everts	  	   	   	   	   	  	   Barbara	  Vlamis	  
Executive	  Director	   	   	   	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   Executive	  Director	   	   	   	  
Southern	  California	  Watershed	  Alliance	  	   	   AquAlliance	  
And	  Environmental	  Water	  Caucus	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	   barbarav@aqualliance.net	  
connere@gmail.com	  	  	   	   	   	   	  	  
	   	   	   	   	   	   	   	  
Roger	  Mammon	   	   	   	   	   Lowell	  Ashbaugh	  
Lower	  Sherman	  Island	  Duck	   	   	   Northern	  California	  Council	  
Hunters	  Association	  	  	   	   	   	   Federation	  of	  Fly	  Fishermen	  
r.mammon@att.net	  	   	   	   	   	   ashbaugh.lowell@gmail.com	  

	  
	   	   	   	   	   	   	  
Zeke	  Grader,	  Executive	  Director	  	   	   	   Marty	  Dunlap	  
Pacific	  Coast	  Federation	  of	  	   	   	   	   Citizen’s	  Water	  Watch	  of	  Northern	  
Fishermen’s	  Associations	  and	  	  Institute	   	   California	  
for	  Fisheries	  Research	  	   	   	   	   dunlaplegal@yahoo.com	  	  
zgrader@ifrfish.org	  	  
	   	   	   	   	  
Kathryn	  Phillips,	  Director	   	   	   	   Chelsea	  Tu	  
Sierra	  Club	  California	   	   	   	   Center	  for	  Biological	  Diversity	  
Kathryn.Phillips@sierraclub.org	  	   	   	   CTu@biologicaldiversity.org	  	  

	  
Natalynne	  DeLapp,	  Executive	  Director	   	   Miriam	  Gordon,	  California	  Director	  
Environmental	  Protection	  Information	  Center	   Clean	  Water	  Action	  	  
natalynne@wildcalifornia.org	  	   	   	   mgordon@cleanwater.org	  	  
	  
Diana	  Jacobs	   	   	   	   	   	   Ron	  Stork	  
Chair,	  Board	  of	  Directors	   	   	   	   Senior	  Policy	  Staff	  
Sacramento	  River	  Preservation	  Trust	   	   Friends	  of	  the	  River	  
diana@sacrivertrust.org	  	   	   	   	   rstork@friendsoftheriver.org	  	  
	  
Larry	  Glass,	  President	   	   	   	   Robyn	  DiFalco	  	  
Safe	  Alternatives	  for	  our	  Forest	  Environment	   Executive	  Director	  
Larryglass71@gmail.com	  	   	   	   	   Butte	  Environmental	  Council	  
	   	   	   	   	   	   	   robynd@becnet.org	  	  
	  
Cecily	  Smith	   	   	   	   	   	   Dan	  Bacher,	  Editor	  
Executive	  Director	   	   	   	   	   The	  Fish	  Sniffer	  Magazine	   	   	  
Foothill	  Conservancy	   	   	   	   danielbacher@fishsniffer.com	  	  
cecily@foothillconservancy.org	  	  
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Frank	  Egger	  
North	  Coast	  Rivers	  Alliance	  
fegger@pacbell.net	  	  
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October 13, 2014 
 
Ted Alvarez  
State Water Project Analysis Office 
Department of Water Resources  
1416 Ninth Street, Room 1620 
Sacramento, CA 95814     
ted.alvarez@water.ca.gov   
 

VIA EMAIL AND U.S. MAIL 

Subject: Scoping Comments on EIR for Water Supply Contract Extension and Negotiated 

Agreement in Principle (AIP) Project (Contract Extension).1 

Dear Mr. Alvarez: 

On behalf of the Natural Resources Defense Council (“NRDC”), which has over one million members and 
activists, over 250,000 of whom reside in California, we are writing to submit scoping comments on the 
EIR for DWR’s Water Supply Contract Extension and Negotiated Agreement in Principal (AIP) Project.  
Both the proposed project description and the Agreement in Principle (“AIP”) are too narrow to satisfy 
the requirements of CEQA and DWR’s obligations under state law.  The proposal to extend State Water 
Project contracts for an additional 50 years necessarily implicates the urgent need to modernize State 
Water Project contract terms to reflect the current realities of climate change, restricted surface water 
supplies, declining water quality and environmental health of the Bay-Delta estuary, existing statutory 
requirements, and other current and anticipated changes that have occurred since these contracts were 
originally executed.  We urge DWR to significantly broaden the scope of the project description and 
include alternatives that incorporate new and modified contract terms to reflect these realities. 
 
Background 
 
The NOP describes the proposed project to amend State Water Project water delivery contracts as 
follows: 
 

The proposed project would add, delete and modify provisions of the Contracts based on the 
AIP. The proposed project would not create new water management measures, build new or 
modify existing facilities, or change water allocation provisions of the current Contracts. The 
proposed project would: 

                                                 
1 
http://www.water.ca.gov/swpao/watercontractextension/docs/Notice_of_Preparation_of_an_Environ
mental_Impact_Report_for_Water_Supply_Contract_Extension_Project.pdf  (“NOP”). 
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 Extend the term of the 29 Water Supply Contracts to December 31, 2085. 

 Provide for increased SWP financial operating reserves during the extended term 
of the Contracts. 

 Provide additional funding mechanisms and accounts to address SWP needs and 
purposes. 

 Develop a new “pay-as-you-go” methodology with a corresponding billing system 
that better matches the timing of future SWP revenues to future expenditures. 
“Pay-as-you-go” methodology generally means to recover costs within the year 
incurred and/or expended. The current billing methodology will be concurrently 
maintained through 2035 to ensure the full recovery of all past expenditures. 

 
NOP at 3.  In turn, the AIP, 2 or Agreement in Principle, with the participating contractors proposes a 
discrete set of concrete amendments and purports to exclude certain related issues from consideration 
in this process (e.g., the AIP states that “Contractor participation in the BDCP and DHCCP will be 
addressed through a separate public negotiation and environmental review process to develop 
appropriate SWP water supply contract amendments. DWR has begun the administrative process that 
will be used to facilitate the public negotiations of such amendments. The first public negotiation 
session is scheduled for December 2014.”)  At the same time, the NOP acknowledges the broad 
obligation of DWR to operate the SWP to meet multiple obligations: 
 
  The SWP is a multi-purpose water storage and delivery system consisting of reservoirs, 

canals, aqueducts, power plants, and pumping plants, maintained and operated by 
DWR. One of its main purposes is to store and convey water to the Contractors. Over 
25 million Californians and 750,000 acres of agricultural land utilize water from the 
SWP. On average, approximately 70 percent of SWP water is allocated to urban users 
and 30 percent to agricultural users in accordance with the Contracts. The SWP is also 
operated to improve water quality in the Sacramento-San Joaquin Delta, control flood 
waters, generate electricity, provide recreation, and enhance fish and wildlife. 

 
NOP at 2. 
 

I. The NOP and AIP Propose to Improperly Piecemeal Project Changes Associated With 

BDCP 

CEQA defines a “project” as the whole of an action, which has a potential for resulting in either a direct 

physical change in the environment, or a reasonably foreseeable indirect physical change in the 

environment.  The entire project being proposed must be described in the EIR, and the project 

description must not be artificially truncated so as to minimize project impacts. City of Santee v. County 

of San Diego (1989) 214 Cal. App. 3d 1438, 1450.  A project description must include all relevant aspects 

of a project, including reasonably foreseeable future activities that are part of the project. Laurel Heights 

Improvement Assn. v. Regents of the University of California (1988) 47 Cal.3d 376.  Responsibility for a 

                                                 
2 http://www.water.ca.gov/swpao/watercontractextension/docs/00202-
AIP_Concerning_Extension_of_SWP_Water_Supply_Contracts_Execution_Version_6-18-2014.pdf  
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project cannot be avoided by limiting the title or description of the project. Rural Land Owners 

Association v. Lodi City Council (3d Dist. 1983) 143 Cal. App.3d 1013, 1025. 

The proposed NOP and AIP fail to meet these requirements of CEQA because, among other things, they 

fail to analyze contract changes relating to the proposed Bay Delta Conservation Plan (“BDCP”).  

However, the SWP contractors have recognized that the proposals are inexorably interrelated.  For 

example, in September, 2014, staff at the Metropolitan Water District of Southern California 

acknowledged that the proposed SWP contract amendments are a necessary step in BDCP financing.3  

Similarly, Kern County Water Agency staff explained in September 2013 that “DWR and SWP Contractors 

need to come to agreement on a contract extension that matches the term of the BDCP and provides 

the SWP Contractors with a more appropriate role in managing SWP expenses.”4  Furthermore, in 

response to a State Water Project Contractors Authority’s request for proposal regarding financing the 

BDCP in March 2014, Morgan Stanley stated,  

“Water Supply Contracts. We understand that DWR’s water supply contracts are in the process 

of being extended, likely to 2085, or 50 years from 2035 when most expire. Clearly, in order to 

finance the substantial costs associated with CM1 in the BDCP, the extension of these contracts 

is essential to allow for the amortization of financing payments over a long period of time.”5  

The attempt by the AIP to separate the BDCP financing and related issues to some future analysis runs 

afoul of CEQA’s requirements to define the project to encompass the whole of the action.  It must be 

revised in the CEQA analysis.  In addition, the DEIR must consider the applicability of Proposition 26 and 

218 to the contracts, particularly with respect to any new infrastructure costs associated with the State 

Water Project.    

II. The DEIR Must Consider One or More Alternatives to the AIP that Reduce Total Contract 

Amounts 

Since the SWP contracts were last amended, an overwhelming number of studies, reports, and statutory 

provisions have recognized that DWR will be unable to deliver the approximately 4.2 MAF annually 

promised in SWP contracts.  The contracts must be updated and revised to reflect that information and 

be consistent with law. 

                                                 
3 http://edmsidm.mwdh2o.com/idmweb/cache/MWD%20EDMS/003735248-1.pdf.  This and other 
documents cited herein are incorporated by reference.    

4 Kern County Water Agency, “Resolution of Issues Necessary to Inform a Development of a Business 
Case to Support a Decision on Continued Funding for the Bay Delta Conservation Plan and the Delta 
Habitat Conservation and Conveyance Program,” at 1 (Sept. 23, 2013). 

5 Morgan Stanley, “State Water Project Contractors Authority: Response to Request for Qualifications 
and Proposals for Underwriting Services,” at 8 (March 19, 2014). 
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For example, as a result of a court settlement of past SWP contract-related legal deficiencies, DWR 

prepares biannual reliability reports that recognize that full delivery of SWP contract amounts is highly 

improbable if not impossible in all but the rarest of wet years.6  Similarly, DWR and others have 

conducted extensive analysis of the projected impacts of climate change on SWP deliveries, which 

uniformly predict reduced deliveries during the duration of the proposed extension of the contracts.  For 

instance, the May 2009 report prepared by DWR for the California Climate Change Center estimates that 

Delta exports will be reduced by 7 to 10 percent by 2050, and by 21 to 25 percent by 2100.7  Moreover, 

scientists and resource agencies recognize that the main source of SWP water, the Sacramento-San 

Joaquin River Delta, is in critical decline and needs increased flows (and reduced diversions) to recover.8  

Indeed, in 2009, the Legislature passed a law requiring that the State reduce reliance on the Delta as a 

source of water supply in recognition of ecological problems associated with excessive water diversions 

and other vulnerabilities of relying on the Delta as a future source of water supply.9  The same act 

established co-equal goals for the Delta of improving the reliability of water supplies and restoring the 

Delta ecosystem.10  Finally, several recent reports have acknowledged the extensive overallocation of 

water rights in the Delta, in particular, including DWR’s permits for the SWP, which are junior to many of 

the existing water rights in the system.11     

The proposed contract terms need to be revised to reflect these changes in circumstances and the law 

by reducing contract quantities and otherwise modifying contract terms to reduce water diversions from 

the Delta. 

III. The DEIR Should Consider One or More Alternatives to the AIP that Establish Specific Water 

Conservation Standards for the Use of State-Supplied Water  

Since the SWP contracts were executed, several laws and directives have been adopted requiring more 
efficient water use.  For example, SB 7X 7, passed in 2009, requires urban water suppliers in California to 
achieve a 20% improvement in water use efficiency per person by 2020, making California the first state 
to set statewide numeric per capita urban water efficiency targets.  Similarly, Governor Brown’s 

                                                 
6 See generally http://baydeltaoffice.water.ca.gov/swpreliability/  

7 California Department of Water Resources, Using Future Climate Projections to Support Water 
Resources Decision Making in California, May 2009, CEC-500-2009-052-F at page 3, available online at: 
http://www.water.ca.gov/pubs/climate/using_future_climate_projections_to_support_water_resource
s_decision_making_in_california/usingfutureclimateprojtosuppwater_jun09_web.pdf.  
8 See, e.g., SWRCB 2010 Public Trust Flows report; 2008 USFWS delta smelt Biological Opinion; 2009 
Salmonid Biological Opinion; DFW consistency determinations adopting both BiOps under state law; 
DFW longfin smelt Incidental Take Permit. 

9 Water Code section 85021. 

10 Water Code sections 85023, 85032, 85054, 85300. 

11 See, e.g., Grantham and Viers, “100 Years of California’s Water Rights System:  Patterns, Trends and 
Uncertainty,” IOPScience (August 2014). 
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California Water Action Plan calls for Californians to make water conservation a “way of life,” including 
calling for exceeding the SB 7x7 targets and for state agencies, in particular, to demonstrate state 
leadership “to increase water efficiency, use recycled water, and incorporate stormwater runoff capture 
and low-impact development strategies.”  DWR can and must take that directive to heart in proposing 
changes to SWP contracts, which control the largest block of water under state control. 
 
The DEIR must consider amendments to the contracts that ensure that they comply with the Delta 
Stewardship Council’s Delta Plan WR Policy 1.  In addition, the DEIR should incorporate measures to 
comply with Delta Plan WR Recommendation 2, which states:  
 

The California Department of Water Resources should include a provision in all State Water 
Project contracts, contract amendments, contract renewals, and water transfer agreements that 
requires the implementation of all State water efficiency and water management laws, goals, 
and regulations, including compliance with Water Code section 85021.  

 
Delta Plan at 103.  Consistent with the Delta Plan, DWR should amend the contracts to include 
provisions which require implementation and achievement of the requirements of the Water 
Conservation Act of 2009, including requirements to prepare adequate agricultural and urban water 
management plans, comply with agricultural water measurement regulations and tiered pricing, 
implement urban water conservation practices, and achieve urban per capita water conservation 
requirements.   
 
In addition, the contracts should include longer range water conservation targets and requirements 
beyond 2020.  Finally, the DEIS should consider economic incentives for contractors who do not request 
their full contract amounts. 
 
IV. The DEIR Should Consider Alternative Cost Recovery Mechanisms 
 
The DEIR must recognize that cost recovery mechanisms for the SWP influence the consumption of 
project-supplied water.  The current take-or-pay framework of large fixed charges regardless of 
quantities of water delivered has the effect of encouraging each contractor to maximize its take of SWP 
water each year.  With more than 20 years left to run in the original project repayment period, 
alternative cost recovery arrangements should be evaluated that would offer value to contractors that 
take less than their allocation while protecting the SWP’s financial security.  These could include: a) 
distributing fixed charges based on the relative share of prior-year deliveries (i.e., consumption-based 
fixed charges); b) supplementing lower fixed charges with volume-based variable charges; c) allowing 
contractors to sell or exchange local conservation savings through the SWP; and d) reserving some 
portion of SWP water for auction.  These and similar alternatives should be evaluated in the DEIR. 
 
V. The DEIR Must Consider Contract Extension Periods of Less Than 50 years 
 
There is no compelling rationale in the AIP to extend the SWP’s water supply contracts for 50 years 
beyond their current expiration on December 31, 2035.  Indeed, the establishment of pay-as-you-go 
procedures for certain project expenditures after 2017 as contemplated by the AIP could be 
implemented without extending the term of the current contracts at all.   To maintain its public trust 
responsibilities, DWR must retain the flexibility to operate the SWP with an “adaptive management” 
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approach, taking into account changing conditions over time.  The EIR should fully consider maintaining 
the current expiration date, as well as a reasonable number of extension periods for increments of less 
than 50 years. 
 
VI. The Proposed Project and DEIR Must Ensure that the Revised Contracts Allow For Cost 

Reimbursement Consistent With Law 

Article XIII of the AIP purports to define certain costs as reimbursable under revised SWP contracts and 
to exclude certain costs.  As currently drafted, and without greater definition, this provision appears to 
violate CEQA’s requirement that SWP Contractors mitigate for significant environmental impacts 
associated with operation of the SWP to the extent feasible.  It also may run afoul of requirements of 
SB7x-1 and DWR’s pending proposal to obtain a Natural Communities Conservation Plan permit and 
Habitat Conservation Plan permit as part of BDCP.  Further, it is not clear how this provision relates to 
the Davis-Dolwig Act, which establishes as “policy of this State that recreation and the enhancement of 
fish and wildlife resources are among the purposes of state water projects.”  Water Code sec. 11900. 
 
Article XIII allows DWR to include as reimbursable costs incurred “for the preservation of fish and 
wildlife,” but attempts to exclude costs “incurred for the enhancement of fish and wildlife or for the 
development of public recreation.”  The AIP fails to define “preservation” vs. “enhancement,” making it 
impossible to determine what activities would be considered reimbursable under this proposal.  
Currently, the SWP has extensive obligations to restore over 25,000 acres of fisheries habitat, in tandem 
with the federally-operated Central Valley Project, under the delta smelt and salmonid biological 
opinions issued pursuant to state and federal law.  Those obligations, along with other existing 
obligations, should be included as reimbursable costs.  
 
In addition, the Delta Reform Act, enacted as SB7x-1 in 2009, prohibits initiating construction of any 
Delta conveyance facility until “the persons or entities that contract to receive water from the State 
Water Project … have made arrangements or entered into contracts to pay for both of the following: 

(a) The costs of the environmental review, planning, design, construction, and mitigation, 
including mitigation required pursuant to Division 13 (commencing with Section 21000 of the 
Public Resources Code), required for the construction, operation, and maintenance of any new 
Delta water conveyance facility. 
(b) Full mitigation of property tax or assessments levied by local governments or special districts 
for land used in the construction, location, mitigation, or operation of new Delta conveyance 
facilities.” 

 
Water Code sec. 85089.  Article XIII appears to conflict with this requirement.  As discussed above, DWR 
cannot lawfully segregate its pending proposal for a new Delta conveyance facility from the current 
proposal to extend SWP contracts because the two proposals are inextricably intertwined.   
 
Finally, DWR seeks to permit BDCP as an NCCP under state law and a Habitat Conservation Plan under 
federal law.  Those statutes have specific obligations with regard to recovery or “enhancement” of 
imperiled fish and wildlife that go beyond mere avoidance of jeopardy, as well as specific requirements 
with regard to ensuring funding over the lifetime of the project.  To the extent that Article XIII proposes 
to exclude from reimbursement costs incurred for enhancing fish and wildlife, it may run afoul of these 
statutes, in conflict with DWR and some SWP contractors’ proposal for BDCP.   
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Thank you for the opportunity to provide our comments at this stage of the proceedings.  We look 

forward to extensive participation and involvement as this important process moves forward. 

Sincerely, 

   

Katherine S. Poole     Ed Osann 
Senior Attorney      Senior Policy Analyst 
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